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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 28
|
STERN PRODUCE COMPANY, INC.
and Cases 28-CA-163215
28-CA-166351
UNITED FOOD AND COMMERCIAL WORKERS 28-CA-168680
UNION, LOCAL 99

AFFIDAVIT OF SERVICE OF: NOTICE OF INTENT TO AMEND CONSOLIDATED
COMPLAINT

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that
on September 2, 2016, I served the above-entitled document(s) by U.S. mail and Email, as noted
below, upon the following persons, addressed to them at the following addresses:

John Alan Doran , Attorney at Law Stern Produce Company Inc.
Sherman and Howard, LLC 3200 South 7th Street
7033 East Greenway Parkway, Suite 250 Phoenix, AZ 85040-

Scottsdale, AZ 85254
Email: jdoran@shermanhoward.com

Patrick R. Scully, Attormey at Law
Sherman & Howard, LLC

633 17th Street, Suite 3000

Denver, CO 80202-3622

Email: pscully@shermanhoward.com

David L. Barber United Food And Commercial Workers
Davis, Cowell & Bowe, LLP Union, Local 99

595 Market Street, Suite 800 2401 North Central Avenue

San Francisco, CA 94105-2821 Phoenix, AZ 85004-1331

Email: dbarber@dcbsf.com

8/2/16 Nancy E. Martinez,
Designated Agent of NLRB

Date Name

/s/ Nancy E. Martinez
Signature
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‘ UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 28
STERN PRODUCE COMPANY, INC.
and Cases 28-CA-163215
28-CA-166351
UNITED FOOD AND COMMERCIAL 28-CA-168680

WORKERS UNION, LOCAL 99

NOTICE OF INTENT TO AMEND
CONSOLIDATED COMPLAINT

Pursuant to Section 102.17 of the Rules and Regulations of the National Labor
Relations Board, Series 8, as amended, at the outset of the hearing in the above-captioned cases,
the General Counsel will amend the Consolidated Complaint and Notice of Hearing, which
issued on July 19, 2016, and the Amendment to Consolidatcd Complaint, which issued on
August 19, 2016, by adding paragraph 5(v), and its subsections, as follows:
5. W) About July 8, 2016, Respondent, by a letter addressed to
employees:
®) blamed the Union for preventing it from making changes tc
employees’ wages, benefits, and working conditions; and
(ii)  represented to employees that the Union would file unfair
labor practice charges against Respondent if it provided a wage increase to employees.

Dated at Phoenix, Arizona, this 2™ day of September, 2016.

/s/ Cornele A. Overstreet

Cornele A. Overstreet, Regional Director
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Form NLRB-4668
(6-2014)

UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

NOTICE
Cases 28-CA-163215, et al.

The issuance of the notice of formal hearing in this case does not mean that the matter cannot be
disposed of by agreement of the parties. On the contrary, it is the policy of this office to encourage
voluntary adjustments. The examiner or attorney assigned to the case will be pleased to receive and to act
promptly upon your suggestions or comments to this end.

An agreement between the parties, approved by the Regional Director, would serve to cancel the
hearing. However, unless otherwisc specifically ordered, the hearing will be held at the date, hour, and
place indicated. Postponements will not be granted unless good and sufficient grounds are shown and
the following requirements are met:

(1) The request must be in writing. An original and two copies must be filed with the Regional
Director when appropriate under 29 CFR 102.16(a) or with the Division of Judges when
appropriate under 29 CFR 102.16(b).

(2) Grounds must be set forth in detail;
(3) Alternative dates for any rescheduled hearing must be given;

(4) The positions of all other parties must be ascertained in advance by the requesting party and
set forth in the request; and

{5) Copies must be simuitaneously served on all other parties (listed below), and that fact must
be noted on the request.

Except under the most extreme conditions, no request for postponement will be granted during the three
days immediately preceding the date of hearing.

John Alan Doran , Attorney at Law Stern Produce Company Inc.
Sherman and Howard, LL.C 3200 South 7th Street
7033 East Greenway Parkway, Suite 250 Phoenix, AZ 85040-

Scottsdale, AZ 85254
Email: jdoran@shermanhoward.com

Patrick R. Scully, Attorney at Law
Sherman & Howard, LLC

633 17th Street, Suite 3000

Denver, CO 80202-3622

Email: pscully@shermanhoward.com

David L. Barber United Food And Commercial Workers Union,
Davis, Cowell & Bowe, LLP Focal 99

595 Market Street, Suite 800 2401 North Central Avenue

San Francisco, CA 94105-2821 Phoenix, AZ 85004-1331

Email: dbarber@dcbsf.com



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
SAN FRANCISCO DIVISION OF JUDGES

STERN PRCDUCE COMPANY, INC.

and Cases 28-CA-163215
28-CA-166351
UNITED FOOD AND COMMERCIAL 28-CA-168680

WORKERS UNION, LOCAL 99

ORDER DENYING GENERAL COUNSEL’S
MOTION FOR A BILL OF PARTICULARS

This matter is before me on the General Counsel’s Motion for a Bill of
Particulars. For the reasons set forth below, the Motion is DENIED.

On July 19, 2016, the Regional Director for Region 28 (Regional Director) issued
an Order Consolidating Cases, Consolidated Complaint and Notice of Hearing. The
consolidated complaint alleges that Stern Produce Company, Inc. (Respondent) violated
Sections 8(a)(1) and (5) of the National Labor Relations Act (the Act) when it made
multiple threats, promises of benefits and unspecified reprisals to employees, interrogated
employees, interfered with a Board investigation and failed to recognize the Union.

On July 25, 2016, Respondent filed an Answer to the consolidated complaint. In
the answer, Respondent set forth eight affirmative defenses. At issue here are
Respondent’s fifth and sixth affirmative defenses. Respondent’s fifth separate defense
stated that “the complaint is barred by the doctrine of unclean hands.” Respondent’s sixth
separate defense states that “Respondent was denied due process.” See R. Answer, at 5.

On August 25, 2016, the General Counsel moved for a bill of particulars
regarding Respondent’s fifth and sixth separate defenses, arguing that those defenses, as
written, are conclusory, unsupported and lacked sufficient details in order for counsel for
the General Counsel to prepare and respond to them at the hearing. In response, on
August 29, 2016, Respondent amended its Answer to the Consolidated Comptlaint and
Notice of Hearing.!

A bill of particulars is watranted when a complaint, or in this case, an affirmative
defense is so vague that the party charged is unable to meet its case. Sec North American
Rockwell Corp v. NLRB, 389 F.2d 866, 871 (10™ Cir. 1968). An affirmative defense may
be stricken if it is not a recognized affirmative defense in law or is irrelevant to the issues
set for hearing. See TNT Logistics, North America, 346 NLRB 1301 fn. 1 (2006), enfd.
246 Fed. Appx. 220 (4™ Cir. 2007)unpub). If the defense is insufficiently detailed, it also

! Respondent entitled its pleading “Answer to Amended Consolidated Complaint and Notice of Hearing,”
However, the Consolidated Complaint has not been amended since it was filed on July 19. Thus, ] believe
the title of Respondent’s Answer was simply an inadvertent typographical error.

1




may be stricken if it is introduced so that the party charged must engage in a “fishing
expedition” to discover the evidence needed to support the defense. See Flaum
Appetizing Corp., 357 NLRB No. 162 (2011).

In its Amended Answer, Respondent’s fifth separate defense, which originally
alleged that the complaint denied it due process, is now contained in Respondent’s fourth
separate defense. However, Respondent new fourth separate defense set forth with more
specificity why it believes the consolidated complaint denied it due process. With this
clarification, I find that the defense alleged is sufficiently detailed and particularized so as
to not prejudice counsel for the General Counsel in its trial preparation.

Respondent’s new fifth separate defense now states, “The complaint seeks
remedies beyond the Board’s statutory authority.” Further clarification of this defense is
found earlier in Respondent’s Answer at paragraph 10, which states:

In response to the proposed remedies set forth in the Complaint,
Respondent denies that General Counsel or Charging Party are entitled to
any relief, much less the extraordinary remedies set forth in the
Complaint. Respondent affirmatively states that the remedies requested
are otherwise unwarranted and beyond the Board’s authority. See R. Am.
Answer at 4.

Again, I find Respondent’s new fifth separate defense is now pled with sufficient
particularity so as to not prejudice counsel for the General Counsel.

Respondent’s sixth separate defense, which previously alleged that the complaint
was barred by the doctrine of unclean hands, now states:

Respondent relies on all proper defenses lawfully available that may be
disclosed by the evidence in the instant case and reserves the right to
amend this pleading to state such other defenses and/or to otherwise
supplement this pleading upon discovery of facts or evidence rendering
such action appropriate.

This defense does not require a response on the part of the counsel for the General
Counsel. However, even ‘assuming it did, I find that the defense is sufficiently detailed
and does not prejudice the General Counsel’s case.

Accordingly, for the reasons set forth above, the General Counsel’s Motion for a
Bill of Particulars is DENIED.
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Date: September 1, 2016, San Francisco, California

4

Lisa D. Thompson
Administrative Law Judge
Served via facsimile upon the following:
For the General Counsel:
Fernando Anzaldua, Esq. Fax: (602) 640-2178
Sara Demirok, Esq.
NLRB - Region 28
For the Respondent Stern Produce:
John Doran, Esq. Fax: (480) 624-2029
Patrick Scully, Esqg. Fax: (303)298-0940

Sherman & Howard, L.L.C.

For the Charging Party UCFW:
David Barber, Esq. Fax: (415)597-7201
Davis Cowell & Bowe




UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 28

STERN PROMICE CCOMPANY, INC.

and Case 28-CA-163215
28-CA-166351
28-CA-168680

UNITED FOOD AND COMMERCIAL
WORKERS UNION, LOCAL 99

RESPONDENT’S RESPONSE TO GENERAL COUNSEL’S
MOTION TO STRIKE FOURTH SEPARATE DEFENSE

Stern Produce Company, Inc. (“Respondent” or “Stern”), by and through its attorneys
Sherman & Howard L.L.C., pursuant to Sections 102.23 and 102.24 of the Rules and
Regulations of the National Labor Relations Board (“NLRB”), hereby responds to General
Counsel’s Mation to Strike Respondent’s Fourth Separate Defense (“Motion”) as follows:

While Respondent agrees that the investigation into the above referenced charges may
have been affected by inappropriate disregard of credible evidence and possible misconduct, its
Fourth Separate Defense is not based on any misconduct in the investigation.' Rather, the Fourth
Separate Defense is a direct reference to the vague and conclusory allegations in the Complaint

and is meant to preserve Respondent’s right to challenge alterations in the theory of violations

! The reference to possible fabrication of allegations was indeed a reference to conduct in the
course of the investigation. Respondent agrees that any such misconduct is not currently before
the Administrative Law Judge. Respondent nevertheless reserves its right to cross examine all
witnesses regarding their prior statements and any conduct by any person that may have affected
prior testimony or testimony before the Administrative Law Judge.



that unfold in the course of trial. Given Counsel for the General Counsel’s zeal to strike the due
process defense, it seems that Respondent’s preservation of the argument is warranted.

In NYP Holdings. Inc., 353 NLRB 343, 344 (2008), the Board stated:

The Board has indicated that “[t]o satisfy the requirements of due process, an

administrative agency must give the party charged a clear statement of the theory on

which the agency will proceed with the case. Additionally, an agency may not change
theories in midstream without giving respondents reasonable notice of the change.”

Lamar Advertising of Hartford, 343 NLRB 261, 265 (2004) (citations and internal

quotation marks omitted). In determining whether a respondent’s due process rights were

violated, the Board has considered the scope of the complaint, and any representations by
the General Counsel conceming the theory of violation, as well as the differences
between the theory litigated and the judge’s theory. See generally Sierra Bullets,LLC,

340 NLRB 242, 242-243 (2003) (violation based when General Counsel expressly

litigated case on narrow theory).

Clearly, the Board did not infend to limit that case to its specific facts. The Board was discussing
the general requirements of due process. Although Counsel for the General Counsel agrees that
NYP Holdings. Inc. is the relevant precedent, he claims that it “is entirely inapplicable at this
stage of the proceedings.” Motion at 4. That is, Counsel for the General Counsel concedes that
Respondent has a right to raise due process, but contends Respondent must wait until the
Administrative Law Judge has violated Respondent’s due process rights. Motion at 5.

This interpretation of “due process” suggests that the General Counsel is free to alter its
theory of violations mid-stream, exceed the scope of the Complaint, and/or otherwise ‘hide the
ball’ from Respondent. Such an interpretation is directly contrary to NYP Holdings. Inc.

Counsel for General Counsel apparently also contends that the failure to specify any date
for over 35 allegations that are the alleged basis for extraordinary remedies (including the denial
of the right to vote) provides Respondent sufficient due process. Respondent respectfully
disagrees that the Complaint sufficiently advises Respondent of General Counsel’s theory of

violations. While Counsel for the General Counsel evidently embraces a ‘notice pleading’
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standard for the Complaint, he demands that Counsel for Respondent provide a thorough
recitation of all bases for any asserted separate defense. In a recent case before Administrative
Law Judge Geoffrey Carter, the General Counsel similarly sought to strike a due process defense
and Judge Carter denied the Motion, indicating that the respondent in that matter was “within its
rights to piead” the delense. See excerpt of transcript in Case No. 27-CA-140724, et al., attached
hereto as Exhibit “A”.
Respondent merely requests the same consideration in the instant matter. Accordingly,
Respondent requests that General Counsel’s Motion to Strike be denied.
Respectfilly submitted this 31* day of August 2016.
s/ John Alan Doran
John Alan Doran
SHERMAN & HOWARD L.L.C.

7033 East Greenway Parkway, Suite 250
Scottsdale, AZ 85254

Patrick R. Scully

SHERMAN & HOWARD L.L.C.
633 17™ Street, Suite 3000
Denver, Colorado 80202
Attorneys for Respondent




CERTIFICATE OF SERVICE

I hereby certify that on August 31, 2016, a true and correct copy of the foregoing
RESPONDENT’S RESPONSE TO GENERAL COUNSEL’S MOTION TO STRIKE was
E-filed with the NLRB E-Filing System and served via Federal Express, postage/delivery
prepaid, to the following:

Honorable Gerald M. Etchingham e-filed
Associate Chief Administrative Law Judge

NLRB — Division of Judges

901 Market Street, Suite 300

San Francisco, CA 94103-1735

Cornele Overstreet e-filed
Regional Director

National Labor Relations Board

Region 28

2600 N. Central Avenue, Ste. 1400

Phoenix, AZ 85004

Fernando Anzaldua, Esq. e-filed
Sara Demirok, Esq.

Sandra Lyons, Esq.

Counsel for General Counsel

National Labor Relations Board

Region 28

2600 North Central Ave., Suite 1400

Phoenix, AZ 85004

United Food and Commercial via FEDEX
Workers, Local 99

2401 N. Central Avenue, Floor 2

Phoenix, AZ 85004-1331

David Barber, Esq. via FEDEX
Davis Cowell & Bowe

595 Market St. Suite 800

San Francisco, CA 94105

s/ Lori Hinkel
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welcome to object and then we can address that as that comes
up.

MR, SCULLY: Thank you, Your Honor.

JUDGE CARTER: So for the record, that petiticn tc revoke
ig denied, but then obviously counsel can object as need be,

And there was also the General Counsel's motion to strike
certain of Respondent's affirmative defenses. And as I
mentioned off the record in a conference call we had a few days
ago, that motion will be denied. As a pleading, Respondent was
within its rights to plead various defenses, including ones
that General Counsel objected to. And I think wc'll see how
that plays out in terms of what they can offer by way of
evidence to prove those up. That certainly as a matter of
pleading, they are within fair bounds to plead them. So that
moticn is denied,

Anything else before we start with opening statements?

MR, FRUENLD: WNothing from Charging Party,

MS. DEVITT: WNothing from General Counsel.

MR. SCULLY: UNothing from Respondent, Your Honor, thank
you.

JUDGE CARTER: Okay. All right, we'll start with the
General Counsel. You're opening.

MS. DEVITT: Your Honor, this case boils down to the
Employer, Colecrado Symphcny Association, taking an escape from

its bargaining obligations with both of the longstanding

AVirenz

www.avtranz.com - (800) 257-0885



UNITED STATES OF AMERICA.
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 28

STERN PRODUCE COMPANY, INC.

and Cases 28-CA-163215

28-CA-166351

UNITED FOOD AND COMMERCIAL 28-CA-168680
WORKERS UNION, LOCAL 99

GENERAL COUNSEL’S MOTION TO STRIKE
RESPONDENT’S FOURTH AFFIRMATIVE DEFENSE

Pursuant to Section 102.24 of the Rules and Regulations of the National Labor Relations
Board (Board), Counse!l for the General Counsel (CGC) moves to strike the fourth affirmative
defense advanced by Stern Produce Company, Inc. (Respondent) in its Answer to Amended
Consolidated Complaint and Notice of Hearing (Answer)."

In its fourth affirmative defense, Respondent alleges:

Respondent was denied due process under NYP Holdings, Inc., 353 NLRB 343

(2008), in view of General Counsel’s failure to provide a clear statement of the

allegations and theory against Respondent, failure to provide Respondent a fair

opportunity to respond to allegations asserted by Charging Party, and repeated

alteration of its purported theory of liability.

Respondent does not specify in its Answer whether it is asserting that it has been denied
due process in the unfair labor practice proceedings initiated by the issuance of the Consolidated
Complaint and Notice of Hearing, and the limited Amendment thereto, in this matter (the

Complaint), or was denied due process during the preliminary invéstigation preceding the

issuance of the Complaint. In either case, there is no basis for Respondent’s defense.

* It is noted that the Regional Director did not issue an Amended Consolidated Complaint, but, rather, a very limited
Amendment to the Consolidated Complaint. However, Respondent’s Answer appears to respond to the allegations
of the Consolidated Complaint, as amended by the limited Amendment. Given Respendent’s filing of the Answer,
which omits one of the affirmative defenses that was the subject of the General Counsel’s Motion for a Bill of
Particulars dated August 25, 2016, and changes the other affirmative defense that was the subject of that Motion, the
General Counsel hereby withdraws the Motion.

Bd. Exh:

No. 1(q) -—

Fugois - 1-800-523-083,



If Respondent’s affirmative defense is intended to allege a denial of due process in the
unfair labor practice proceedings initiated by the issuance of the Complaint, it fails because
Respondent has been afforded due process through issuance of the Complaint, and through the
scheduling of a hearing concerning the allegations of the Complaint, at which it will be afforded
the opportunity to present its evidence, including by calling and cross-examining witnesses. The
Board has long held that the issuance of a complaint and conduct of an evidentiary hearing afford
respondents in unfair labor practice proceedings due process.” Respondent makes no explicit
claim that the Complaint fails to comply with the requirements of Section 102.15 of the Board’s
Rules and Regulations, or that the Complaint does not give it sufficient notice of the allegations
against it. Indeed, there can be no question that, as required under Section 102.15 of the Board’s
Rules and Regulations, the Complaint, contains:

(@) A clear and concise statement of the facts upon which assertion of
jurisdiction by the Board is predicated, and

(b) A clear and concise description of the acts which are claimed to constitute
unfair labor practices, including, where known, the approximate dates and
places of such acts and the names of respondent’s agents or other
representatives by whom committed.

If Respondent’s affirmative defense is intended to allege a denial of due process during
the preliminary investigation preceding the issuance of the Complaint,’ it fails because, as
explained above, Respondent has been afforded due process through the issuance of the
Complaint and the scheduling of the hearing, and, as the Board has held repeatedly, the adequacy

of the General Counsel’s investigation is not a matter to be litigated at an unfair labor practice

hearings, and due process claims are tested by analysis of the complaint allegations, and not by

? See Redway Carriers, 274 NLRB 1359, 1371 (1985); Coastside Scavenger Co., 273 NLRB 1618, 1627 (1985).

* It is noted that, in a pre-hearing telephone conference with the Administrative Law Judge and in a voicemail
message left for Counsel for the General Counsel, Respondent’s Counsel suggested that its affirmative defense ts, in
fact, based on a claim of a denial of due process during the General Counsel’s preliminary investigation.
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an analysis of the investigation.* Accordingly, it is clear that deficiencies in the investigation of
a charge do not bar proceedings at the adjudicatory stage. As the Board stated in Redway
Carriers, paraphrasing a decision of the Seventh Circuit Court of Appeals:

fT]he adequacy of the preliminary investigation is administratively

tested, not by an investigation of the investigation, but by the General

Counsel's ability in an open hearing to demonstrate by a

preponderance of the credible evidence that the respondent has

engaged in the unfair labor practices alleged in the complaint.’

Similarly, the Division of Judges Bench Book states that the underlying investigation

may not be litigated in the unfair labor practice trial:

§3-730 Inadequaté Investigation/Compliance with Casehandling

Manual Due process claims are tested not by analysis of the

investigation, but by analysis of complaint allegations. Therefore, the

adequacy of General Counsel’s investigation may not be litigated in

the unfair labor practice trial. Redway Carriers, 274 NLRB 1359,

1371 (1985). See also Laborers Local 135 (Bechtel Power Corp.),

301 NLRB 1066, 1068 n. 19 (1991) (citing same ruie in compliance

proceeding).6

Thus, to the extent that Respondent’s affirmative defense is an attempt to allow it to

derail the unfair labor practice hearing into an immaterial inquiry about the General Counsel’s
investigation, rather than a hearing on the merits of the allegations of the Complaint, it should be
summarily rejected. Although Respondent may wish to use the unfair labor practice hearing as a

stage for continuing to pronounce baseless and inflammatory claims about alleged conduct of

agents of the General Counsel during the investigation, the conduct of the investigation simply is

4 See, e.g., Redway Carriers, 274 NLRB 1359, 1371 (1985)finding that the scope, conduct or extent of the
preliminary investigation are riot matters relevant to or material for consideration on the issues to be adjudicated at
hearing); Coastside Scavenger Co., 273 NLRB 1618, 1627 (1985)(rejecting 2 “due process issue” and finding that
respondent had due notice of the charges against it and had the opportunity to appear at the hearing, present
evidence, and be fully heard); Dairylee, 149 NLRB 829, 830 fn. 1 (1964) (finding that compliance with the Board’s
Statement of Procedure in a complaint case is not a jurisdictional requirement) (internal cites omitted).

° Id.
¢ Division of Judges Bench Book, Section 3-730.



not at issue in the unfair labor practice hearing.” What is at issue is Respondent’s conduct, as
alleged in the Complaint.

The case cited in Respondent’s affirmative defense, New York Post,? is entirely
inapplicable at this stage of the proceedings. New York Post does not stand for the proposition
failure to provide a clear statement of allegations, failure to provide an opportunity to respond, or
alteration of the theory of liability during the General Counsel’s preliminary investigation
amounts to a denial of due process. Rather, in that case, the Board found that the General
Counsel’s the theory of the alleged violation articulated by the General Counsel in the complaint
and on the record at the unfair labor practice hearing was different from the theory that formed
the basis for the administrative law judge’s finding of an unfair labor practice.” Specifically, the
General Counsel alleged in the complaint and represented at the hearing that the General Counsel
was alleging that an employee was discharged because he engaged in protected activities, but the
administrative law judge did not find a violation based that theory and, instead, found that the
employee was discharged in retaliation for suspected sabotage by the Union.'® Accordingly, the
Board found that the administrative law judge’s finding of a violation based on a theory never
advanced by the General Counsel in the complaint or at the hearing, such that the underlying
facts could not have been fully litigated at the hearing, deprived Respondent of due process.'!

Thus, New York Post is a case about a finding of an unfair labor practice of an administrative law

7 Although Respondent did not commit to these allegations in writing in its affirmative defense, in a voicemail
message left for Counse! for the General Counsel, Respondent’s Counsel suggested that its affirmative defense
related to allegations of agents of the General Counsel “suborning perjury” and “fabricating allegations,” though he
did not provide any factual basis for those claims, and, in any event, the credibility of witnesses and the merits of the
allegations of the Complaint, as amended, can be litigated at the hearing.

$ 353 NLRB 343 (2008).
% Id. at 344.

10 Id

11 Id



judge based on a theory not advanced or fully litigated at a hearing, not about conduct during the
General Counsel’s preliminary investigation, or even about the adequacy of a complaint to
provide a respondent with notice of alleged violations. Since the Administrative Law Judge has
not found any unfair labor practices yet, and, in fact, no hearing has yet been held, the
Administrative Law Judge could not possibly have deprived Respondent of due process by
making a finding based on a theory not advanced or fully litigated at a hearing.

In sum, there is no basis for Respondent’s defense, and it should be summarily rejected.
Counsel for the General Counsel respectfully requests that the Administrative Law Judge ensure
that the hearing in this matter remains, as unfair labor practice hearings are intended to be, a
hearing on the allegations of the Complaint, by striking Respondent’s fourth affirmative defense
and ordering that Respondent not present evidence in support of that defense at the hearing.

Signed at Phoenix, Arizona, this 31¥ day of August 2016.

Respectfully submitted,

/s/ Fernando Anzaldua

Fernando Anzaldua

Counsel for the General Counsel

National Labor Relations Board, Region 28
2600 North Central Avenue, Suite 1400
Phoenix, Arizona 85004

Telephone: (602) 416-4757

Email: fernando.anzaldua@nlrb.gov



CERTIFICATE OF SERVICE

I hereby certify that a copy of GENERAL COUNSEL’S MOTION TO STRIKE
RESPONDENT’S FOURTH AFFIRMATIVE DEFENSE in Stern Produce Company, Inc.,
Cases 28-CA-163215, 28-CA-166351 and 28-CA-168680, was served by E-Gov, and E-Filing,
E-Mail, or Regular U.S. Mail on this 31* of August 2016, on the following:

Via E-Gov & E-Filing:

Honorable Gerald M. Etchingham
Associate Chief Administrative Law Judge
NLRB — Division of Judges

901 Market Street, Suite 300

San Francisco, CA 94103-1779

Via E-Mail:

John Alan Doran, Attorney at Law
Sherman & Howard, LLC

7033 East Greenway Parkway, Suite 250
Scottsdale, AZ 85254
jdoran@shermanhoward.com

Patrick R. Scully, Attorney at Law
Sherman & Howard, LLC

633 Seventeenth Street, Suite 3000
Denver, CO 80202
pscully@shermanhoward.com

David L. Barber

Davis, Cowell & Bowe, LLP
595 Market Street, Suite 800
San Francisco, CA 94105-2821

dbarber@dcbsf.com

/s/ Stephanie Blackburn-Jorgensen

Stephanie E. Blackburn-Jorgensen

Administrative Assistant

National Labor Relations Board

Region 28 - Albuquerque Resident Office

421 Gold Avenue SW, Suite 310

Albuquerque, New Mexico 87102

Telephone: (505) 313-7216

Facsimile: (505) 206-5695

E-Mail: Stephanie.Blackburn-Jorgensen@nirb.gov



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 28

STERN PROBUCE COMPANY, INC.

and Case 28-CA-163215
28-CA-166351
28-CA-168680

UNITED FOOD AND COMMERCIAL
WORKERS UNION, LOCAL 99

ANSWER TO AMENDED CONSOLIDATED COMPLAINT AND
NOTICE OF HEARING

Stern Produce Company, Inc. (“Employer” or “Respondent”), by and through its
attorneys-Sherman & Howard L.L.C., pursuant to Sections 102.21 of the Rules and Regulations
of the National Labor Relations Board (“Board™), hereby Answers and otherwise responds to the
Amended Consolidated Complaint and Notice of Hearing (“Complaint”) as follows:

1.

(@) Respondent admits the allegations set forth in Paragraph 1(a) of the Complaint.

(b)  Respondent admits the allegations set forth in Paragraph 1(b) of the Complaint.

(c)  Respondent admits the allegations set forth in Paragraph 1(c) of the Complaint.

(d)  Respondent admits the atlegations set forth in Paragraph 1(d) of the Complaint.

2.
(a)  Respondent admits the allegations set forth in Paragraph 2(a) of the Complaint.

(b)  Respondent admits the allegations set forth in Paragraph 2(b) of the Complaint.

Bd. Exh:
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()  Respondent admits the allegations set forth in Paragraph 2(c) of the Complaint.
3.

Respondent admits Charging Party is a labor organization within the meaning of Section

2(5) of the Act, but denies Charging Party is a proper party to this action.
4,

(a) Respondent admits William Stern is Respondent’s President and is a supervisor or
agent within the meaning of Sections 2(11) or 2(13) of the Act. Respondent states that Jesus
Tarango holds the position of driver supervisor and is a supervisor or agent within the meaning
of Sections 2(11) or 2(13) of the Act. Respondent otherwise denies the allegations set forth in
Paragraph 4(a) of the Complaint.

(b)  Respondent admits that Mr. Pasalagua and Ms. Penn are agents of Respondent
within the meaning of Section 2(13) of the Act. Respondent otherwise denies the allegations set
forth in Paragraph 4(b) of the Complaint.

5.

(@  Respondent denies the allegations set forth in Paragraph 5(a) of the Complaint,
including its subparts (i), (ii), and (iii).

(b)  Respondent denies the allegations set forth in Paragraph 5(b) of the Complaint,
including its subparts (i), (ii), and (iii).

(¢)  Respondent denies the allegations set forth in Paragraph 5(c) of the Complaint,
including its subparts (i) and (ii).

(d)  Respondent denies the allegations set forth in Paragraph 5(d) of the Complaint,
including its subparts (i) and (ii).

()  Respondent denies the allegations set forth in Paragraph 5(c) of the Complaint.
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® Respondent denies the allegations set forth in Paragraph 5(f) of the Complaint.
(g)  Respondent denies the allegations set forth in Paragraph 5(g) of the Complaint.
(h)  Respondent denies the allegations set forth in Paragraph 5(h) of the Compiaint.
@) Respondent denies the allegations set forth in Paragraph 5(i} of the Complaint,

including its subparts (i) and (ii).

'€)) Respondent denies the allegations set forth in Paragraph 5(j) of the Complaint,

including its subparts (i) and (ii).
(k)  Respondent denies the allegations set forth in Paragraph 5(k) of the Complaint.
()] Respondent denies the allegations set forth in Paragraph 5(I) of the Complaint.
(m) Respondent denies the allegations set forth in Paragraph 5(m) of the Complaint.
(n)  Respondent denies the allegations set forth in Paragraph 5(n) of the Complaint.
(o)  Respondent denies the allegations set forth in Paragraph 5(o) of the Complaint,
including its subparts (i) and (ii).
(p)  Respondent denies the allegations set forth in Paragraph 5(p) of the Complaint,
including its subparts (i) and (ii).
(@)  Respondent denies the allegations set forth in Paragraph 5(q) of the Complaint.
(r)  Respondent denies the allegations set forth in Paragraph 5(r) of the Complaint,
including its subparts (i), (ii), and (iii).
(s) Respondent denies the allegations set forth in Paragraph 5(s) of the Complaint,
including its subparts (i), (ii), and (iii).
® Respondent denies the allegations set forth in Paragraph 5(t) of the Complaint.
(u)  Rcspondent denies the allegations set forth in Paragraph 5(u) of the Compiaint,

including its subparts (i), (it), and (iii).



6.
(@  Respondent denies the allegations set forth in Paragraph 6(a) of the Complaint.
(b)  Respondent denies the allegations set forth in Paragraph 6(b) of the Complaint.
©) Respondent admits Charging Party filed the petition on the date indicated which
set forth a request for recognition, but otherwise denies the allegations set forth in Paragraph 6(c)
of the Complaint.
(d)  Respondent denies the allegations set forth in Paragraph 6(d) of the Complaint.
(¢)  Respondent denies the allegations set forth in Paragraph 6(e) of the Complaint,
including its subparts (i), (ii), (iii), (iv), (v), (vi), (vii), (viii), and (ix).
) Respondent denies the allegations set forth in Paragraph 6(f) of the Complaint.
(g0 Respondent denies the allegations set forth in Paragraph 6(g) of the Complaint.
7.
Respondent denies the allegations set forth in Paragraph 7 of the Complaint.
8.
‘Respondent denies the allegations set forth in Paragraph 8 of the Complaint.
9.
Respondent denies the allegations set forth in Paragraph 9 of the Complaint.
10.
In response to the proposed remedies set forth in the Complaint, Respondent denies that
General Counsel or Charging Party are entitled to any relief, much less the extraordinary
remedies set forth in the Complaint. Respondent affirmatively states that the remedies requested

-

are otherwise unwarranted and beyond the Board’s authority.



11.
Respondent denies all allegations not specifically admitted herein.
FIRST SEPARATE DEFENSE
The Complaint is based on material misreprescntations of fact.
SECOND SEPARATE DEFENSE
Respondent’s statements were privileged under Section 8(c) of the Act.
THIRD SEPARATE DEFENSE
The Complaint is barred by the Board’s decision Crown Bolt, 343 NLRB 776 (2004).
FOURTH SEPARATE DEFENSE
Respondent was denied due process under NYP Holdings. Inc., 353 NLRB 343 (2008), in
view of General Counsel’s failure to provide a clear statement of the allegations and theory
against Respondent, failure to provide Respondent a fair opportunity to respond to allegations
asserted by Charging Party, and repeated alteration of its purported theory of liability.
FIFTH SEPARATE DEFENSE
The Complaint seeks remedies beyond the Board’s statutory authority.
SIXTH SEPARATE DEFENSE
Respondent relies on all proper defenses lawfully available that may be disclosed by the
evidence in the instant case and reserves the right to amend this pleading to state such other
defenses and/or to otherwise supplement this pleading upon discovery of facts or evidence

rendering such action appropriate.




Respectfully submitted this 29™ day of August, 2016.

s/ John Alan Doran

John Alan Doran

SHERMAN & HOWARD L.L.C.

7033 East Greenway Parkway, Suite 250
Scottsdale, AZ 85254

Patrick R. Scully

SHERMAN & HOWARD L.L.C.
633 17™ Street, Suite 3000
Denver, CO 80202

Attorneys for Respondent

CERTIFICATE OF SERVICE
I hereby certify that on August 29, 2016, a true and correct copy of the foregoing
ANSWER TO AMENDED CONSOLIDATED COMPLAINT AND NOTICE OF
HEARING was E-filed with the NLRB E-Filing System and served via Federal Express,
postage/delivery prepaid, to the following:

Comele Overstreet e-filed
Regional Director

National Labor Relations Board

Region 28

2600 N. Central Avenue, Suite 1400

Phoenix, AZ 85004

Fernando Anzaldua, Esq. e-filed
Sara Demirok, Esq.

Sandra Lyons, Esq.

Counsel for General Counsel

National Labor Relations Board

Region 28

2600 North Central Ave., Suite 1400

Phoenix, AZ 85004

United Food and Commercial via FEDEX
Workers, Local 99

2401 N. Central Avenue, Floor 2

Phoenix, AZ 85004-1331

David Barber, Esq. via FEDEX
Davis Cowell & Bowe
595 Market St #1400
San Francisco, CA 94105
s/ Lori Ann Hinkel




UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 28

STERN PRODUCE COMPANY, INC.

and Cases 28-CA-163215

28-CA-166351

UNITED FOOD AND COMMERCIAL 28-CA-168680
WORKERS UNION, LOCAL 99

GENERAL COUNSEL’S MOTION FOR A
BILLL OF PARTICULARS

Pursuant to Sections 102.20 and 102.24 of the Rules and Regulations of the National
Labor Relations Board (the Board), Counsel for the General Counsel (CGC) moves for a Bill
of Particulars addressed to the fifth and sixth affirmative defenses in the Answer to
Consolidated Complaint and Notice of Hearing (Answer) filed on July 25, 2016, by
Respondent Stern Produce Company, Inc. (Respondent). Section 10292.2 of the NLRB Unfair
Labor Practice Casehandling Manual provides for the filing of a Motion for a Bill of
Particulars “where an affirmatively pleaded defense lacks sufficient details.” In its Answer,
Respondent insufficiently pleads the following affirmative defenses:

FIFTH SEPARATE DEFENSE
The Complaint is barred by the doctrine of unclean hands.
SIXTH SEPARATE DEFENSE
Respondent was denied due process.

Based merely on Respondent’s general, unsupported and conclusory assertions, CGC
is unable to determine the factual basis for Respondent’s affirmative defenses, which
witnesses might have responsive information, or what other evidence might bear on
Respondent’s alleged defenses. Without more, CGC will be substantially prejudiced in
Bd. Exh:
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presenting its case. Accordingly, CGC requests that Respondent be ordered to set forth with
specificity a clear and concise description of the acts, conduct, facts, and evidence which are
claimed to constitute the bases for its fifth and sixth affirmative defenses.

Ordering Respondent to provide additional details is proper. See NLRB Unfair Labor
Practice Casehandling Manual § 10292.2; see also Murcel Manufacturing Corp., 231 NLRB
623 (1977). In that case, the employer pleaded, as an affirmative defense to a refusal-to-
bargain charge, that the union engaged in race and sex discrimination, and the employer
further served a subpoena seeking supporting evidence. The General Counsel moved for a bill
of particulars and then, when the employer responded with unsupported, general allegations,
moved to strike the affirmative defense. Id. at 625. The Board stated that the employer was
“in effect, contending that this Agency is under a fundamental dfsability in the processing of
this case” and that therefore it was incumbent upon the employer to “disclose the particular
facts on which the disability is based so that an intelligent evaluation of the contention could
be made.” Id. at 625 fn. 10. See also Flaum Appetizing Corp., 357 NLRB 2006 (2011) (ALJ
granted Counsel for General Counsel’s Motion for a Bill of Particulars regarding Employer’s
affirmative defense; the Board then partially granted General Counsel’s Motion to Strike the
affirmative defense.)

Similarly, Respondent’s defenses claim that the Agency is under a fundamental
disability in the processing of the case, inasmuch as the complaint is barred under the doctrine
of unclean hands and Respondent was denied due process as alleged-—albeit unsupported and
conclusory. Accordingly, it is appropriate for Respondent to provide particulars supporting its

defenses.
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CGC’s Motion should be granted because Respondent’s conclusory and unsupported
fifth and sixth affirmative defenses lack sufficient details for CGC to prepare and respond,
thus prejudicing CGC.

Signed at Phoenix, Arizona, this 25" day of August 2016.

Respectfully submitted,

/s/ Fernando Anzaldua

Fernando Anzaldua

Counsel for the General Counsel

National Labor Relations Board, Region 28
2600 North Central Avenue, Suite 1400
Phoenix, Arizona 85004

Telephone: (602) 416-4757

Email: fernando.anzaldua@nlrb.gov



CERTIFICATE OF SERVICE

I hereby certify that GENERAL COUNSEL’S MOTION FOR A BILL OF
PARTICULARS in STERN PRODUCE COMPANY, INC., Cases 28-CA-163215, et al., was
served via E-Gov, E-Filing, and E-Mail, on this 25t day of August 2016, on the following:

Via E-Gov, E-Filing:

Honorable Gerald M. Etchingham
Associate Chief Administrative Law Judge
NLRB - Division of Judges

901 Market Street, Suite 300

San Francisco, CA 94103-1735

Yia Electronic Mail:

John Alan Doran, Attorney at Law
Sherman & Howard, LLC

7033 East Greenway Parkway, Suite 250
Scottsdale, AZ 85254

jdoran@shermanhoward.com

Patrick R. Scully, Attorney at Law
Sherman & Howard, LLC

633 Seventeenth Street, Suite 3000
Denver, CO 80202

pscully@shermanhoward.com

David Barber, Attorney at Law
Davis, Cowell & Bowe, LLP
595 Market St., Suite 800

San Francisco, CA 94105

dbarber@dcbsf.com

13/ Dacwre M. Hoove

Dawn M. Moore

Acting Secretary to the Regional Attorney
National Labor Relations Board

Region 28 - Las Vegas Resident Office
Foley Federal Building

300 Las Vegas Boulevard South, Suite 2-901
Las Vegas, Nevada 89101

Telephone: (702) 820-7466

Facsimile: (702) 388-6248

E-Mail: Dawn.Moore@nlrb.gov




UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 28

STERN PRODUCE COMPANY, INC.

and Case 28-CA-163215
28-CA-166351
28-CA-168680

UNITED FOOD AND COMMERCIAL
WORKERS UNION, LOCAL 99

AMENDED ANSWER TO CONSOLIDATED COMPLAINT AND
NOTICE OF HEARING

Stern Produce Company, Inc. (“Employer” or “Respondent”), by and through its
attorneys Sherman & Howard L.L.C., pursuant to Sections 102.21 of the Rules and Regulations
of the National Labor Relations Board (“Board™), hereby Answers and otherwise responds to the
Consolidated Complaint and Notice of Hearing (“Complaint™) as follows:

1.

(@) Respondent admits the allegations set forth in Paragraph 1(a) of the Complaint.

®) Respondent admits the allegations set forth in Paragraph 1(b) of the Complaint.

(c) Respondent admits the aliegations set forth in Paragraph 1(c) of the Complaint.

(@ Respondent admits the allegations set forth in Paragraph 1(d) of the Complaint.

2.
(a)  Respondent admits thc allegations set forth in Paragraph 2(a) of the Complaint.

(b) Respondent admits the allegations set forth in Paragraph 2(b) of the Complaint.

Bd. Exh:
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(c)  Respondent admits the allegations set forth in Paragraph 2(c) of the Complaint.
3.

Respondent admits Charging Party is a labor organization within the meaning of Section

2(5) of the Act, but denies Charging Party is a proper party to this action.
4.

(a) Respondent admits William Stern is Respondent’s President and is a supervisor or
agent within the meaning of Sections 2(11) or 2(13) of the Act. Respondent states that Jesus
Tarango holds the position of driver supervisor and is a supervisor or agent within the meaning
of Sections 2(11) or 2(13) of the Act. Respondent otherwise denies the allegations set forth in
Paragraph 4(a) of the Complaint.

(b) Respondent admits that Mr. Pasalagua and Ms. (Miko) Penn are agents of
Respondent within the meaning of Section 2(13) of the Act. Respondent otherwise denies the
allegations set forth in Paragraph 4(b) of the Complaint.

5.

(a) Respondent denies the allegations set forth in Paragraph 5(a) of the Complaint,
including its subparts (i), (ii), and (iii).

(b)  Respondent denies the allegations set forth in Paragraph 5(b) of the Complaint,
including its subparts (i), (ii), and (iii).

{c)  Respondent denies the allegations set forth in Paragraph 5(c) of the Complaint,
including its subparts (i) and (ii).

(d) Respondent denies the allegations set forth in Paragraph 5(d) of the Complaint,
including its subparts (i) and (ii).

{¢)  Respondent denies the allegations set forth in Paragraph 5(e) of the Complaint.
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®
(8
(k)
(®

Respondent denies the allegations set forth in Paragraph 5(f) of the Complaint.
Respondent denies the allegations set forth in Paragraph 5(g) of the Complaint.
Respondent denies the allegations set forth in Paragraph 5(h) of the Complaint.

Respondent denies the allegations set forth in Paragraph 5(i) of the Complaint,

including its subparts (i) and (ii).

®

Respondent denies the allegations set forth in Paragraph 5(j) of the Complaint,

including its subparts (i) and (ii).

(k)
®
(m)
)
(0)

Respondent denies the allegations set forth in Paragraph 5(k) of the Complaint.
Respondent denies the allegations set forth in Paragraph 5(1) of the Complaint.

Respondent denies the allegations set forth in Paragraph 5(m) of the Complaint.
Respondent denies the allegations set forth in Paragraph 5(n) of the Complaint.

Respondent denies the allegations set forth in Paragraph 5(o) of the Complaint,

including its subparts (i) and (ii).

(p)

Respondent denies the allegations set forth in Paragraph 5(p) of the Complaint,

including its subparts (i) and (ii).

@
@)

Respondent denies the allegations set forth in Paragraph 5(q) of the Complaint.

Respondent denies the allegations set forth in Paragraph 5(r) of the Complaint,

including its subparts (i), (ii), and (iif).

(s)

Respondent denies the ailegations set forth in Paragraph 5(s) of the Complaint,

including its subparts (i), (ii), and (1i1).

(®

Respondent denies the allegations set forth in Paragraph 5(t) of the Complaint.




6.
(@) Respondent denies the allegations set forth in Paragraph 6(a) of the Complaint.
(b)  Respondent denies the allegations set forth in Paragraph 6(b) of the Complaint.
(c) Respondent admits Charging Party filed the petition on the date indicated which
set forth a request for recognition, but otherwise denies the allegations set forth in Paragraph 6(c)
of the Complaint.
(d  Respondent denies the allegations set forth in Paragraph 6(d) of the Complaint.
(e) Respondent denies the allegations set forth in Paragraph 6(e) of the Complaint,
including its subparts (i), (ii), (iii), (iv), (v), (vi), (vii), (viii), and (ix).
® Respondent denies the allegations set forth in Paragraph 6(f) of the Complaint.
(g)  Respondent denies the allegations set forth in Paragraph 6(g) of the Complaint.
7.
Respondent denies the allegations set forth in Paragraph 7 of the Complaint.
8.
Respondent denies the allegations set forth in Paragraph 8 of the Complaint.
9.
Respondent denies the allegations set forth in Paragraph 9 of the Complaint.
10.
In response to the proposed remedies set forth in the Complaint, Respondent denies that
General Counsel or Charging Party are entitled to any relief, much less the extraordinary
remedies set forth in the Complaint. Respondent affirmatively states that the remedies requested

are otherwise unwarranted and beyond the Board’s authority.



I1.
Respondent denies all allegations not specifically admitted herein.
FIRST SEPARATE DEFENSE
The Complaint is based on material misrepresentations of fact.
SECOND SEPARATE DEFENSE
Respondent’s statements were privileged under Section 8(c) of the Act.
THIRD SEPARATE DEFENSE
The Complaint is barred by the Board’s decision Crown Bolt, 343 NLRB 776 (2004).
FOURTH SEPARATE DEFENSE
The Complaint is barred by the doctrine of unclean hands.
FIFTH SEPARATE DEFENSE
Respondent was denied due process.
SIXTH SEPARATE DEFENSE
The Complaint seeks remedies beyond the Board’s statutory authority.
SEVENTH SEPARATE DEFENSE
Respondent relies on all proper defenses lawfully available that may be disclosed by the
evidence in the instant case and reserves the right to amend this pleading to state such other
defenses and/or to otherwise supplement this pleading upon discovery of facts or evidence

rendering such action appropriate.



Respectfully submitted this 22" day of August, 2016.

s/ John Alan Doran

John Alan Doran

SHERMAN & HOWARD L.L.C.

7033 East Greenway Parkway, Suite 250
Scottsdale, AZ 85254

Patrick R. Scully

SHERMAN & HOWARD L.L.C.
633 17" Street, Suite 3000
Denver, CO 80202

Attorneys for Respondent

CERTIFICATE OF SERVICE

I hereby certify that on August 22, 2016, a true and correct copy of the foregoing
AMENDED ANSWER TO CONSOLIDATED COMPLAINT AND NOTICE OF
HEARING was E-filed with the NLRB E-Filing System and served via Federal Express,
postage/delivery prepaid, to the following:

Comele Overstreet

Regional Director

National Labor Relations Board
Region 28

2600 N. Central Avenue, Suite 1400
Phoenix, AZ 85004

Fermnando Anzaldua, Esq.

Counsel for General Counsel
National Labor Relations Board
Region 28

2600 North Central Ave., Suite 1400
Phoenix, AZ 85004

United Food and Commercial
Workers, Local 99

2401 N. Central Avenue, Floor 2
Phoenix, AZ 85004-1331

David Barber, Esq.

Davis Cowell & Bowe
595 Market St #1400

San Francisco, CA 94105

e-filed

e-filed

via FEDEX

via FEDEX

s/ Mary Ann Meise




Form NLRB-877

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 28

STERN PRODUCE COMPANY, INC.
and

UNITED FOOD AND COMMERCIAL
WORKERS UNION, LOCAL 99

Cases 28-CA-163215
28-CA-166351
28-CA-168680

AFFIDAVIT OF SERVICE OF: AMENDMENT TO CONSOLIDATED COMPLAINT
(with Forms NLRB-4338 and NLRB-4668 attached)

1, the undersigned employee of the National Labor Relations Board, being duly sworn, say that
on August 19, 2016, I served the above-entitled document(s) by certified or regular mail, as
noted below, upon the following persons, addressed to them at the following addresses:

Stern Produce Company, Inc.
3200 South 7th Street
Phoenix, AZ 85040-1117
7014 2120 0004 7708 7374

United Food and Commercial
Workers, Local 99

2401 North Central Avenue, Floor 2
Phoenix, AZ 85004-1331

August 19, 2016

John Alan Doran, Attomey at Law
Sherman & Howard, LLC

7033 East Greenway Parkway, Suite 250
Scottsdale, AZ 85254

Patrick R. Scully, Attorney at Law
Sherman & Howard, LLC

633 Seventeenth Street, Suite 3000
Denver, CO 80202

Nancy E. Martinez,
Designated Agent of NLRB

Date

Name

/s/ Nancy E, Martienz
Signature




oot o (O v i

20,CAI6E 215
CASENO.____ CASENAME

mwm_z_,mﬂéﬂé_m_ll_



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 28

STERN PRODUCE COMPANY, INC.
and Cases 28-CA-163215
28-CA-166351
28-CA-168680
UNITED FOOD AND COMMERCIAL
WORKERS UNION, LOCAL 99
AMENDMENT TO CONSOLIDATED COMPLAINT
An Order Consolidating Cases, Consolidated Complaint and Notice of Hearing
Complaint and Notice of Hearing (Complaint) having issued on July 19, 2016, IT IS
HEREBY ORDERED, pursuant to Section 102.17 of the Board’s Rules and Regulations,
that the Complaint is amended in the following respects:
The position of Jesus Tarango in paragraph 4(a) is replaced with the following
new position, “Driver Supervisor”;

The name of Mico Penn in paragraph 4(b) is replaced with the new name,
“Miko Penn”;

The name of Mico Penn in paragraph 5(b) is replaced with the new name,
“Miko Penn™;
The words “the Employer” in paragraph 5(c)(i) are replaced with

“Respondent™;
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New paragraph 5(u), and its subsections, is added to the Complaint as follows:

5. (u)  About November 1, 2015, Respondent, by Pasalagua, at
Respondent’s facility:

() by making a statement indicating he knew particular
employees had engaged in Union activities, without disclosing the source of that information,
created an impression among its employees that their union activities were under surveillance;

(ii)  promised its employees promotions to discourage them
from supporting the Union; and

(1i1)  threatened its employees with unspecified reprisals if
they engaged in Union activities or protected, concerted activities.

RESPONDENT IS FURTHER NOTIFIED that it must file an answer to this
Amendment to Consolidated Complaint. The answer must be received by this office on or
before September 2, 2016, or postmarked on or before September 1, 2016. Unless filed
electronically in a pdf format, Respondent should file the original copy of the answer with this
office. Respondent should serve a copy of the answer on each of the other parties.

An answer may also be filed electronically through the Agency’s website. To
file electronically, go to www.nlrb.gov, click on E-File Documents, enter the NLRB Case
Number, and follow the detailed instructions. The responsibility for the receipt and usability
of the answer rests exclusively upon the sender. Unless notification on the Agency’s website
informs users that the Agency’s E-Filing system is officially determined to be in technical
failure because it is unable to receive documents for a continuous period of more than 2 hours
after 12:00 noon (Eastern Time) on the due date for filing, a failure to timely file the answer

will not be cxcuscd on the basis that the transmission could not be accomplished because the



Agency’s website was off-line or unavailable for some other reason. The Board’s Rules and
Regulations require that an answer be signed by counsel or non-attorney representative for
represented parties or by the party if not represented. See Section 102.21. If the answer being
filed electronically is a pdf document containing the required signature, no paper copies of the
answer need to be transmitted to the Regional Office. Howeyver, if the electronic version of an
answer to a complaint is not a pdf file containing the required signature, then the E-filing rules
require that such answer containing the required signature continue to be submitted to the
Regional Office by traditional means within three (3) business days after the date of electronic
filing, Service of the answer on each of the other parties must still be accomplished by means
allowed under the Board’s Rules and Regulations. The answer may not be filed by facsimile
transmission. If no answer is filed, or if an answer is filed untimely, the Board may find,

pursuant to a Motion for Default Judgment, that the allegations in the consolidated complaint

are true.
Dated at Phoenix, Arizona, this 19® day of August 2016.
/s/ Cornele A. Overstreet
Cornele A. Overstreet, Regional Director
Attachments



Form NLRB-4338
(6-90)

UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD
NOTICE

Cases 28-CA-163215
28-CA-166351
28-CA-168680

The issuance of the notice of formal hearing in this case does not mean that the mattcr
cannot be disposed of by agreement of the parties. On the contrary, it is the policy of this office
to encourage voluntary adjustments. The examiner or attorney assigned to the case will be
pleased to receive and to act promptly upon your suggestions or comments to this end.

An agreement between the parties, approved by the Regional Director, would serve to
cancel the hearing. However, unless otherwise specifically ordered, the hearing will be held at
the date, hour, and place indicated. Postponements will not be granted unless good and
sufficient grounds are shown ar4 the following requirements are met:

(1) The request must be in writing. An original and two copies must be filed with the
Regional Director when appropriate under 29 CFR 102.16(a) or with the Division of
Judges when appropriate under 29 CFR 102.16(b).

(2) Grounds must be set forth in detail,
(3) Alternative dates for any rescheduled hearing must be given;

(4) The positions of all other parties must be ascertained in advance by the requesting
party and set forth in the request; and

(5) Copies must be simuitaneously served on all other parties (listed below), and that fact
must be noted on.the request.

Except under the most extreme conditions, no request for postponement will be granted during
the three days immediately preceding the date of hearing.

Stern Produce Company, Inc. John Alan Doran, Attorney at Law

3200 South 7th Street Sherman & Howard, LLC

Phoenix, AZ 85040-1117 7033 East Greenway Parkway, Suite 250
Scottsdale, AZ 85254

United Food and Commercial Patrick R. Scully, Attorney at Law

Workers, Local 99 Sh~man & Howard, LLC

2401 North Central Avenue, Floor 2 633 Seventeenth Street, Suite 3000

Phoenix, AZ 85004-1331 Denver, CO 80202



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 28

STERN PRODUCE COMPANY, INC.

and Case 28-CA-163215
28-CA-166351
27-CA-168680

UNITED FOOD AND COMMERCIAL
WORKERS UNION, LOCAL 99

ANSWER TO CONSOLIDATED COMPLAINT AND NOTICE OF HEARING

Stern Produce Company, Inc. (“Employer” or “Respondent”), by and through its

attorneys Sherman & Howard L.L.C., pursuant to Sections 102.21 of the Rules and Regulations

of the National Labor Relations Board (“Board”), hereby Answers and otherwise responds to the

Consolidated Complaint and Notice of Hearing (“Complaint”) as follows:

(@)
(®)
(c)
(d

@
(b)

©

1.

Respondent admits the allegations set forth in Paragraph 1(a) of the Complaint.

Respondent admits the allegations set forth in Paragraph 1(b) of the Complaint.

Respondent admits allegations set forth in Paragraph 1(c) of the Complaint.

Respondent admits the allegations set forth in Paragraph 1(d) of the Complaint.

2.

Respondent admits the atlegations set forth in Paragraph 2(a) of the Complaint.
Respondent admits the allegations set forth in Paragraph 2(b) of the Compliaint.

Respondent admits the allegations set forth in Paragraph 2(c) of the Complaint.
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3.

Respondent admits Charging Party is a labor organization within the meaning of Section

2 (5) of the Act, but denies Charging Party is a proper party to this action.
4.

(a) Respondent admits William Stern is Respondent’s President and is a supervisor or
agent within the meaning of Sections 2(11) or 2(13) of the Act. Respondent states that Jesus
Tarango holds the position of driver supervisor and is a supervisor or agent within the meaning
of Sections 2(11) or 2(13) of the Act. Respondent otherwise denies the allegations set forth in
Paragraph 4(a) of the Complaint.

(b) Respondent admits that Mr. Pasalagua and Ms. (Miko) Penn are agents of
Respondent within the meaning of Section 2(13) of the Act. Respondent otherwise denies the
allegations set forth in Paragraph 4(b) of the Complaint.

5.

(@) Respondent denies the allegations set forth in Paragraph 5(a) of the Complaint,
including its subparts (i), (ii), and (iii).

(b)  Respondent denies the allegations set forth in Paragraph 5(b) of the Complaint,
including its subparts (i), (ii), and (iii).

(c) Respondent denies the allegations set forth in Paragraph 5(c) of the Complaint,
including its subparts (i) and (i1).

(d)  Respondent denies the allegations set forth in Paragraph 5(d) of the Complaint,
including its subparts (i) and (ii).

(e) Respondent denies the allegations set forth in Paragraph 5(e) of the Complaint.

® Respondent denies the allegations set forth in Paragraph 5(f) of the Cdmplaint.



€3] Respondent denies the allegations set forth in Paragraph 5(g) of the Complaint.

(h) Respondent denies the allegations set forth in Paragraph S(h) of the Complaint.

() Respondent denies the allegations set forth in Paragraph 5(i) of the Complaint,
including its subparts (i) and (ii).

()] Respondent denies the allegations set forth in Paragraph 5(j) of the Complaint,
including its subparts (i} and (it).

k) Respondent denies the allegations set forth in Paragraph 5(k) of the Complaint.

® Respondent denies the allegations set forth in Paragraph 5(1) of the Complaint.

(m) Respondent denies the allegations set forth in Paragraph 5(m) of the Complaint.

(n)  Respondent denies the allegations set forth in Paragraph 5(n) of the Complaint.

(0)  Respondent denies the allegations set forth in Paragraph 5(o) of the Complaint,
including its subparts (i) and (ii).

(®) Respondent denies the allegations set forth in Paragraph 5(p) of the Complaint,
including its subparts (i) and (ii).

(@  Respondent denies the allegations set forth in Paragraph 5(q) of the Complaint.

(¥ Respondent denies the allegations set forth in Paragraph 5(r) of the Complaint,
including its subparts (i), (ii), and (iii).

(s) Respondent denies the allegations set forth in Paragraph 5(s) of the Complaint,
including its subparts (i), (ii), and (iii).

) Respondent denies the allegations set forth in Paragraph 5(t) of the Complaint.



6.
(2) Respondent denies the allegations set forth in Paragraph 6(a) of the Complaint.
(b) Respondent denies the allegations set forth in Paragraph 6(b) of the Complaint.
(¢)  Respondent admits Charging Party filed the petition on the date indicated which
set forth a request for recognition, but otherwise denies the allegations set forth in Paragraph 6(c)
of the Complaint.
(d)  Respondent denies the allegations set forth in Paragraph 6(d) of the Complaint.
(e) Respondent denies the allegations set forth in Paragraph 6(e) of the Complaint,
including its subparts (i), (i), (iii), (iv), (v), (vi), (vii), (viii), and (ix).
') Respondent denies the allegations set forth in Paragraph 6(f) of the Complaint.
(g)  Respondent denies the allegations set forth in Paragraph 6(g) of the Complaint.
7.
Respondent denies the allegations set forth in Paragraph 7 of the Complaint.
8.
Respondent denies the allegations set forth in Paragraph 8 of the Complaint.
9.
Respondent denies the allegations set forth in Paragraph 9 of the Complaint.
10.
In response to the proposed remedies set forth in the Complaint, Respondent denies that
General Counsel or Charging Party are entitled to any relief, much less the extraordinary
remedies set forth in the Complaint. Respondent affirmatively states that the remedies requested

are otherwise unwarranted and beyond the Board’s authority.



1.

Respondent denies all allegations not spectfically admitted herein.

FIRST SEPARATE DEFENSE
The Complaint fails to statc a claim upon which relief can be granted.

SECOND SEPARATE DEFENSE

The Complaint is based on material misrepresentations of fact.

THIRD SEPARATE DEFENSE
Respondent’s statements were privileged under Section 8(c) of the Act.

FOURTH SEPARATE DEFENSE

The Complaint is barred by the Board’s decision Crown Bolz, 343 NLRB 776 (2004).

FIFTH SEPARATE DEFENSE
The Complaint is bared by the doctrine of unclean hands.

SIXTH SEPARATE DEFENSE
Respondent was dented due process.

SEVENTH SEPARATE DEFENSE
The Complaint seeks remedies beyond the Board’s statutory authority.
EIGHTH SEPARATE DEFENSE
Respondent relies on all proper defenses lawfully available that may be disclosed by the
evidence in the instant case and reserves the right to amend this pleading to state such other
defenses and/or to otherwise supplement this pleading upon discovery of facts or evidence

rendering such action appropriate.



Respectfully submitted this 25 day of July, 2016.

s/ Johm Alan Doran

John Alan Doran

SHERMAN & HOWARD L.L.C.

7033 East Greenway Parkway, Suite 250
Scottsdale, AZ 85254

Patrick R. Scully

SHERMAN & HOWARD L.L.C.
633 17" Street, Suite 3000
Denver, Colorado 80202
Attorneys for Respondent

CERTIFICATE OF SERVICE

I hereby certify that on July 25, 2016, a true and correct copy of the foregoing ANSWER
TO CONSOLIDATED COMPLAINT AND NOTICE OF HEARING was E-filed with the
NLRB E-Filing System and served via Federal Express, postage/delivery prepaid, to the
following:

Cornele Overstreet e-filed
Regional Director

National Labor Relations Board

Region 28

2600 N. Central Avenue, Ste. 1400

Phoenix, AZ 85004

Judith E. Dévila, Esq. e-filed
Counsel for General Counsel

National Labor Relations Board

Region 28

2600 North Central Ave., Suite 1400

Phoenix, AZ 85004

United Food and Commercial via FEDEX
Workers, Local 99

2401 N. Central Avenue, Floor 2

Phoenix, AZ 85004-1331

s/ Mary Ann Meise




Form NLRB-877

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 28

STERN PRODUCE COMPANY, INC.

and Cases 28-CA-1603215

28-CA-166351

UNITED FOOD AND COMMERCIAL 28-CA-168680
WORKERS UNION, LOCAL 99

AFFIDAVIT OF SERVICE OF: ORDER CONSOLIDATING CASES,
CONSOLIDATED COMPLAINT AND NOTICE OF HEARING (with Forms NLRB-
4338 and NLRB-4668 attached)

I, the undersigned employee of the National Labor Relaticns Board, being duly sworn, say that
on July 19, 2016, I served the above-entitled document(s) by certified or regular mail, as noted
below, upon the following persons, addressed to them at the following addresses:

Stern Produce Company, Inc. John Alan Doran, Attorney at Law
3200 South 7th Street Sherman & Howard, LLC
Phoenix, AZ 85040-1117 7033 East Greenway Parkway, Suite 250
Certified — 7015 3010 0002 2451 5754 Scottsdale, AZ 85254
United Food and Commercial Patrick R. Scully, Attorney at Law
Workers, Local 99 Sherman & Howard, L1LC
2401 North Central Avenue, Floor 2 633 Seventeenth Street, Suite 3000
Phoenix, AZ 85004-1331 Denver, CO 80202
Dawn M. Moore,
July 19, 2016 Designated Agent of NLRB
Date Name
/s/ Dawn M, Moore

Signature
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 28

STERN PRODUCE COMPANY, INC.

and Cases 28-CA-163215
28-CA-166351
UNITED FOOD AND COMMERCIAL 28-CA-168680

WORKERS UNION, LOCAL 99

ORDER CONSOLIDATING CASES, CONSOLIDATED
COMPLAINT AND NOTICE OF HEARING

Pursuant to Section 102.33 of the Rules and Regulations of the National Labor
Relations Board (the Board) and to avoid unnecessary costs or delay, IT IS ORDERED
THAT Case 28-CA-163215, Case 28-CA-166351, and Case 28-CA-168680, which are based
on charges filed by United Food and Commercial Workers Union, Local 99 (the Union)
against Stern Produce, whose correct name is Stern Produce Company, Inc. (Respondent), are
consolidated.

This Order Consolidating Cases, Consolidated Complaint and Notice of
Hearing, which is based on these charges, is issued pursuant to Section 10(b) of the National
Labor Relations Act (the Act), 29 U.S.C. § 151 et seq., and Section 102.15 of the Board’s
Rules and Regulations, and alleges Respondent has violated the Act as described below.

1. (@)  The charge in Case 28-CA-163215 was filed by the Union on
November 3, 2015, and a copy was served on Respondent by U.S. mail on the same date.

(b)  The charge in Case 28-CA-166351 was filed by the Union on

December 18, 2015, and a copy was served on Respondent by U.S. mail on December 21,

2015..
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(c) The first amended charge in Case 28-CA-166351 was filed by
the Union on January 29, 2016, and a copy was served on Respondent by U).S. mail on the
same date.

(d)  The charge in Case 28-CA-168680 was filed by the Union on
January 29, 2016, and a copy was served on Respondent by U.S. mail on the same date.

2. (@) At all material times, Respondent has been a corporation with
an office and place of business in Phoenix, Arizona (Respondent’s facility), and has been
engaged in the wholesale distribution of food products.

(b)  During the 12-month period ending November 3, 2015,
Respondent in conducting its operations described above in paragraph 2(a), purchased and
received at Respondent’s facility goods valued in excess of $50,000 directly from points
outside the State of Arizona.

(c) At all material times, Respondent has been an employer
engaged in commerce within the meaning of Section 2(2), (6), and (7) of the Act.

3. At all material times, the Union has been a labor organization within
the meaning of Section 2(5) of the Act.

4. (@)  Atall material times, the following individuals held the
positions set forth opposite their respective names and have been supervisors of Respondent

within the meaning of Section 2(11) of the Act and agents of Respondent within the meaning

of Section 2(13) of the Act:
Billy Stern President
Kirk Massey Vice President/General Manager
Jesus Tarango Operations Manager



(b)  Atall material times, the following individuals held the
‘positions set forth opposite their respective names and have heen agents of Respondent within

the meaning of Section 2(13) of the Act:

Ricardo Pasalagua Consultant
Mico Penn - Consultant
S. (a) On a date in or around October 2015, a more precise date

unknown to the General Counsel but particularly within the knowledge of Respondent,
Respondent, by Ricardo Pasalagua (Pasalagua), at Respondent’s facility:

(1) interrogated its employees about their union
membership, activities, and sympathies;

(iiy by soliciting employee complaints and grievances,
promised its employees increased benefits and improved terms and conditions of employment
to discourage them from supporting the Union; and

(ili)  promised its employees increased workers’
compensation benefits to discourage them from supporting the Union.

(6) Onadate in or around late October 20135, a more precise date
unknown to the General Counse! but particularly within the knowledge of Respondent,
Respondent, by Mico Penn, at Respondent’s facility:

) created an impression among its employees that their
union activities were under surveillance by Respondent:

(A) by disclosing to employees that it knew
employees had told other employees that they wanted to be stewards, without disclosing the

source of that information; and



(B) by disclosing to employees that it knew a Union
representative had been at Respondent’s facility the night before, without disclosing the
source of that information;

(ii)  threatenedits employees that a strike or lockout was
inevitablc if they selected the Union as their collective-bargaining representative and the
Union did not concede to Respondent’s bargaining demands; and

(iti)  threatened its employees with a loss of benefits if they
selected the Union as their collective-bargaining representative.

(©) On a date in or around late October 2015, a more precise date
unknown to the General Counsel but particularly within the knowledge of Respondent,
Respondent, by Pasalagua, at Respondent’s facility:

) threatened its employees that the Employer would sell
its business, causing its employees to lose their jobs if its employees selected the Union as
their collective-bargaining representative; and

(i) by telling employees that if the Union were able to
negotiate a wage increase Respondent would make sure it was a nominal amount, informed its
employees that it would be futile for them to select the Union as their collective-bargaining
representative.

(d)  Ona date in or around late October 2015, a more precise date
unknown to the General Counsel but particularly within the knowledge of Respondent,

Respondent, by Pasalagua, at Respondent’s facility:



() threatened its employees that the Employer would close
its business if its employees selected the Union as their collective-bargaining representative;
and

(3i) by telling employees that they should not pay attention
to the Union because the Union would not be able to do anything because Respondent was the
one with the last word, informed its employees that it would be futile for them to select the
Union as their collective-bargaining representative.

(e) On a date in or around late October 2015, a more precise date
unknown to the General Counsel but particularly within the knowledge of Respondent,
Respondent, by Pasalagua, at Respondent’s facility, promised its employees increased wages
and other unspecified improved benefits if the Union lost a Board-conducted election.

® On a date in or around late October 2015, a more precise date
unknown to the General Counsel but particularly within the knowledge of Respondent,
Respondent granted its employees benefits by implementing a previously unenforced open
door policy in order to discourage employees from voting for Union representation.

(g) Onadate in or around late October 2015, a more precise date
unknown to the General Counsel but particularly within the knowledge of Respondent, by
Pasalagua, at Respondent’s facility, threatened its employees with a reduction of their hours
of work if its employees selected the Union as their collective-bargaining representative.

(h)  About October 31, 2015, Respondent, by a flyer distributed to
its employees at Respondent’s facility, by stating that Union organizers visited employees at

home without an invitation without revealing the source of that information, created an



impression among its employees that their Union activities were under surveillance by
Respondent.
@ On a date in or around late October 2015 or early November
2015, a more precise date unknown to the General Counsel but particularly within the
knowledge of Respondent, by Pasalagua, at Respondent’s facility:
(i)  interrogated its employees about their Union
membership, activities, and sympathies; and
(i)} Dby telling its employees that the majority of employees
did not support the Union, without disclosing the source of that information, created an
impression among its employees that their Union activities were under surveillance.
1)) On a date in or around late October 2015 or early November
2015, a more precise date unknown to the General Counsel but particularly within the
knowledge of Respondent, by Billy Stern (Stern), at Respondent’s facility:
@) interrogated its employees about their Union
membership, activities, and sympathies; and
(i)  promised to provide its employees with jackets and
other unspecified improved benefits if its employees did not select the Union as their
“collective-bargaining representative.
(k)  On adate in or around early November 2015, Respondent, by
Pasalagua, at Respondent’s facility, threatened its employees with the withholding of benefits
from them if they selected the Union as their collective-bargaining representative.
()  Ondates in or around early November 2015, Respondent, by

Pasalagua, at Respondent’s facility, threatened its employees that Respondent would engage



in dilatory bargaining tactics if its employees selected the Union as their collective-bargaining
representative.

(m) About November 3, 2015, Respondent, by Stern, at
Respondent’s facility, promised its employees increased benefits and improved terms and
conditions of employment to discourage them from suppoiting the Union.

(n)  About November 12, 2015, Respondent implemented a program
rewarding its employees with gift cards for 100 percent ratings on inspections and audits to
discourage them from supporting the Union.

(0) Onadate in or around late November 2015, a more precise date
unknown to the General Counsel but particularly within the knowledge of Respondent,
Respondent, by Pasalagua, at Respondent’s facility:

i) threatened its employees that Respondent would close
its business if they selected the Union as their collective-bargaining representative:
(A) Dby saying it was possible to close Respondent’s
business because of the Union; and
(B) by saying Respondent could close its door and
not pay its employees if the Union ultimately loses and the employees participate in a strike;
and
(i)  informed its employees that it would be futile for them
to select the Union as their collective-bargaining representative:
(A} Dby telling employees that selecting the Union as

their collective-bargaining representative would be in vain; and



(B) Dby telling employees that negotiations between
the Union and Respondent would be useless.

(P  Onadate in or around early December 2015, a more precise
date unknown to the General Counsel but particularly within the knowledge of Respondent,
Respondent, by Jesus Tarango, at Respondent’s facility:

@ promulgated an overly broad and discriminatory rule or
directive prohibiting its employees from talking about the Union; and

(it)  threatened its employees with unspecified consequences
if they talked about the Union.

(@@  Ona date in or around early January 2016, Respondent, by
Pasalagua, at Respondent’s facility, by telling its employees that Respondent could not help
them because it had to continue answering Board charges, discouraged employees from
participating in a Board investigation.

() On a date in or around early January 2016, Respondent, by
Pasalagua, at Respondent’s facility:

@ interrogated its employees about their participation in a
Board investigation;

(i) by suggesting that it knew employees were participating
in a Board investigation without revealing the source of that information, created an
impression among its employees that their participation in a Board investigation was under
surveillance by Respondent; and

(iii) discouraged its employees from participating in a Board

investigation.



(s) On a date in or around mid-January 2016, Respondent, by
Pasalagua, at Respondent’s facility:

6] threatened its employees with unspecified reprisals for
providing testimony to the Board,

(ii)  interfered with a Board proceeding; and

(iii)  interrogated its employees about their participation in a
Board investigation.

®) On a date in or around mid-January 2016, Respondent, by
Pasalagua, at Respondent’s facility, threatened its employees with unspecified reprisals to
discourage them from participating in a Board investigation.

6. @) The following employees of Respondent (the Unit) constitute a
unit appropriate for the purposes of collective bargaining within the meaning of Section 9(b)
of the Act:

All full-time and regular part-time warehouse employees and

drivers employed by Respondent at Respondent’s facility,

excluding all sales employees, accounting employees, office

clerical employees, maintenance employees, managers, guards,

and supervisors as defined by the Act.

()] From about May 26, 2015, to about October 12, 2015, a
majority of the Unit designated the Union as their exclusive collective-bargaining
representative.

(¢)  About October 14, 2015, the Union, by filing the petition in

Case 28-RC-161891, requested that Respondent recognize it as the exclustve collective-

bargaining representative of the Unit.



(d) - The serious and substantial unfair labor practice conduct
described above in paragraph 5 is such that there is only a slight possibility of traditional
remedies erasing their effects and conducting a fair election. Therefore, on balance, the
employees’ sentiments regarding representation, having been expressed through authorization
cards, would be protected better by issuance of a bargaining order.

(¢)  The allegations described above in paragraph 6(d) requesting
the issuance of a bargaining order are supported by, among other things:

1) Stern is a high ranking supervisor responsible for the
conduct described above in paragraphs 5(j) and (m) and present for the conduct described
above in paragraphs 5(¢) through (g) and (i);

(il)  Pasalagua is a consultant whom Stern held out to
employees as his surrogate and is responsible for the conduct described above in paragraphs
5(@), (c) through (), (g), (), (k), (1), (0), and (q) through (t);

(iii)  the conduct described above in paragraphs 5(q) through
(t) directly interfered with the Board’s investigation of this matter;

(iv)  the conduct described above in paragraph 5 has not been
retracted;

(v)  thereare approximately 65 employees in the Unit
described above in paragraph 6(a);

(vi)  all of the Unit employees learned or were likely to learn
of the conduct described above in paragraph 5;

(vii)  the conduct described above in paragraph 5 followed

immediately on the heels of thc Respondent’s knowledge of the Union’s campaign;

10



(viii) the conduct described above in paragraph S directly
mmpacted the Union’s support among a maj oﬁty of Unit employees;

(ix)  there is a substantial likelihood of recidivism on
Respondent’s part, given that Pasalagua’s conduct mirrors conduct by Pasalagua that was
previcusly found by the Board to be unlawful, and that Respondent had Pasalagua speak to
employees on its behalf both after the filing of the petition in Case 28-RC-161891 and after
the filing of the unfair labor practice charges in this matter.

) At all times since about October 14, 2015, based upon Section
9(a) of the Act, the Union has been the exclusive collective-bargaining representative of the
Unit.

()  Since about October 14, 2015, Respondent has failed and
refused to recognize and bargain with the Union as the exclusive coliective-bargaining
representative of the Unit.

7. By the conduct described above in paragraph 5, Respondent has been
interfering with, restraining, and coercing employees in the exercise of their rights
guaranteed in Section 7 of the Act in violation of Section 8(2)(1) of the Act.

8. By the conduct described above in paragraph 6, Respondent has been
failing and refusing to bargain collectively and in good faith with the exclusive collective-
bargaining representative of its employees in violation of Section 8(a)(1) and (5) of the Act.

9. The unfair labor practices of Respondent described above affect

commerce within the meaning of Section 2(6) and (7) of the Act.
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As part of the remedy for Respondent's unfair labor practices alleged above in
paragraph 5 and 6, the General Counsel seeks an Order requiring Respondent to post notices
to employees in English and Spanish.

As part of the remedy for the unfair labor practices alleged above in paragraph
S and 6, the General Counsel also seeks an Order requiring that Respondent post a notice of
explanation of rights in English and Spanish.

As part of the remedy for the unfair labor practices alleged above in paragraph
5 and 6, the General Counsel also seeks an Order requiring that, at a meeting or meetings
scheduled to ensure the widest possible attendance, Respondent’s representative Stern read the
notice to employees in English and in Spanish on work time in the presence of a Board agent and
a representative of the Union, and then have a Board agent read the notice of explanation of rights
in English and Spanish in the presence of Respondent’s supervisors and agents identified above in
paragraph 5 and 6 and a representative of the Union. Alternatively, the General Counsel seeks an
order requiring that, at a meeting or meetings scheduled to ensure the widest possible attendance,
Respondent promptly have a Board agent read the notice to employees and notice of explanation
of rights in English and Spanish during work time in the presence of Respondent’s supervisors
and agents identified above in paragraph 5 and 6 and a representative of the Union.

As part of the remedy for the unfair labor practices alleged above in paragraph
5 and 6, the General Counsel also seeks an Order requiring that Respondent supply the
Union, upon request, an alphabetized list of the full names and addresses of all employees
currently employed by Respondent at Respondent’s facility, including their shifts, job
classifications, work locations, and other contact information including available personal

email addresses and available personal home and cellular telephone numbers.
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As part of the remedy for the unfair labor practices alleged above in paragraph
5 and 6, the General Counsel also seeks an Order requiring that Respondent, on request,
grant the Union and its representatives reasonable access to post materials on
Respondent’s builetin boards and in all places where notices to employees are customarily
posted at Respondent’s facility.

As part of the remedy for the unfair labor practices alleged above in paragraph
5 and 6, the General Counsel also seeks an Order requiring that Respondent, on request, grant
the Union reasonable access to Respondent’s facility, in nonwork areas during employees’
nonwork time.

As part of the remedy for the unfair labor practices alleged above in paragraph
5 and 6, the General Counsel also seeks an Order requiring that Respondent give the Union
notice of, and equal time and facilities for the Union to respond to, any address made by
Respondent to employees employed by Respondent at Respondent’s facility concerning the
Union or collective bargaining.

As part of the remedy for the unfair labor practices alleged above in paragraph
5 and 6, the General Counsel also seeks an Order requiring that Respondent afford the Union
the right to deliver a 30-minute speech to employees on working time.

The General Counsel further seeks all other relief as may be just and proper to
remedy the unfair labor practices alleged.

ANSWER REQUIREMENT
Respondent is notified that, pursuant to Sections 102.20 and 102.21 of the

Board’s Rules and Regulations, it must file an answer to the consolidated complaint. The

answer must be received by this office on or before August 2, 2016, or postmarked on or

13



before August 1, 2016. Respondent should file an original and four copies of the answer
with this office and serve a copy of the answer on each of the other parties.

An answer may also be filed electronically through the Agency’s website. To
file electronicaily, go to www.nlrb.gov, click on E-File Documents, enter the NLRB Case
Number, and follow the detailed instructions. The responsibility for the receipt and usabilit_y
of the answer rests exclusively upon the sender. Unless notification on the Agency’s website
informs users that the Agency’s E-Filing system is officially determined to be in technical
failure because it is unable to receive documents for a continuous period of more than 2 hours
after 12:00 noon (Eastern Time) on the due date for filing, a failure to timely file the answer
will not be excused on the basis that the transmission could not be accomplished because the
Agency’s website was off-line or unavailable for some other reason. The Board’s Rules and
Regulations require that an answer be signed by counsel or non-atiorney representative for
represented parties or by the party if not represented. See Section 102.21. If the answer being
filed electronically is a pdf document containing the required signature, no paper copies of the
answer need to be transmitted to the Regional Office. However, if the electronic version of an
answer to a complaint is not a pdf file containing the required signature, then the E-filing rules
require that such answer containing the required signature continue to be submitted to the
Regional Office by traditional means within three (3) business days after the date of electronic
filing. Service of the answer on each of the other parties must still be accomplished by means
allowed under the Board’s Rules and Regulations. The answer may not be filed by facsimile
transmission. If no answer is filed, or if an answer is filed untimely, the Board may find,
pursuant to a Motion for Default Judgment, that the allegations in the consolidated complaint

are true.
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NOTICE OF HEARING
PLEASE TAKE NOTICE THAT on September 6, 2016, at 1:00 p.m. (local

time), at the Hearing Room, National Labor Relations Board, 2600 North Central Avenue,
Suite 1400, Phoenix, Arizona, and on consecutive days thereafter until concluded, a hearing
will be conducted hefore an administrative law judge of the National Labor Relations Board.
At the hearing, Respondent and any other party to this proceeding have the right to appear and
present testimony regarding the allegations in this complaint. The procedures to be followed
at the hearing are described in the attached Form NLRB-4668. The procedure to request a
postponement of the hearing is described in the attached Form NLRB-4338.

Dated at Phoenix, Arizona, this 19% day of July, 2016.

/s/ Cornele A. Overstreet

Cornele A. Overstreet, Regional Director

Attachments

15




Form NLRB-4338
(6-90)

UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD
NOTICE

Cases 28-CA-163215
28-CA-166351
28-CA-168680

The issuance of the notice of formal hearing in this case does not mean that the matter
cannot be disposed of by agreement of the parties. On the contrary, it is the policy of this office
to encourage voluntary adjustments. The examiner or attorney assigned to the case will be
pleased to receive and to act promptly upon your suggestions or comments to this end.

An agreement between the parties, approved by the Regional Director, would serve to
cancel the hearing. However, unless otherwise specifically ordered, the hearing will be held at
the date, hour, and place indicated. Postponements will not be granted unless good and
sufficient grounds are shown and the following requirements are met:

(1) The request must be in writing. An original and two copies must be filed with the
Regional Director when appropriate under 29 CFR 102.16(a) or with the Division of
Judges when appropriate under 29 CFR 102.16(b).

(2) Grounds must be set forth in detail,
(3) Alternative dates for any rescheduled hearing must be given;

(4) The positions of all other parties must be ascertained in advance by the requesting
party and set forth in the request; and

(5) Copies must be simultaneously served on all other parties (listed below), and that fact
must be noted on the request.

Except under the most extreme conditions, no request for postponement will be granted during
the three days immediately preceding the date of hearing,

Stern Produce Company, Inc. John Alan Doran, Attormey at Law

3200 South 7th Street Sherman & Howard, LLC

Phoenix, AZ 85040-1117" 7033 East Greenway Parkway, Suite 250
Scottsdale, AZ 85254

United Food and Commercial Patrick R. Scully, Attorney at Law

Workers, Local 99 Sherman & Howard, LLC

2401 North Central Avenue, Floor 2 633 Seventeenth Street, Suite 3000

Phoenix, AZ 85004-1331 Denver, CO 80202



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

STERN PRODUCE COMPANY INC.
Charged Party

and Case 28-CA-166351

UNITED FOOD AND COMMERCIAL
WORKERS UNION, LOCAL 99

Charging Party

AFFIDAVIT OF SERVICE OF FIRST AMENDED CHARGE AGAINST EMPLOYER

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that
on January 29, 2016, I served the above-entitled document(s) by regular mail upon the following
persons, addressed to them at the following addresses:

Kirk Massey, Vice President/General
Manager

Stern Produce Company Inc.

3200 South 7th Street

Phoenix, AZ 85040-1117

John Alan Doran, Attorney at Law
Sherman and Howard, LLC

7033 East Greenway Parkway, Suite 250
Scottsdale, AZ 85254

Patrick R. Scully, Esq.
Sherman & Howard, LLC.
633 17th Street, Suite 3000
Denver, CO 80202-3622

1/29/16 o Kay Davis, Designated Agent of NLRB
Name
/s/ Kay Davis
Signature
T
§ Bd. Exh:
§ No. I(h) _



o o\ i Jneceven_ = pescin____

A -
Al5 215 Aﬁ’l’énfﬁ'_"w@?é&c’e

GASENO.__ v

w-ermaes, 2 9/ L‘/(é A




Form NLRB - 501 (3-08)

UNITED STATES OF AMERICA DO NOT WRITE IN THIS SPACE
NATIONAL LABOR RELATIONS BOARD Case Date Filed
FIRST AMENDED
CHARGE AGAINST EMPLOYER
INSTRUCTIONS: 28-CA-166351 JANUARY 29,2016

I

Fiie an original of this charge with NLRB Regicnal Director in which the alleged unfair labor practice occuirred or i occuming.
1. EMPLOYER A%INST WHOM CHARGE [S BROUGHT

a Name of Employer b. Tel. Ne.
Stern Produce Company, Inc. 602-268-6628 -
c. Cell No.
"d. Address {street, city, State ZIP code) e. Empioyer Rcpresentative f. Fax No.
3200 South 7th Street Kirk Massey .~
Phoenix, AZ 85040 g. e-vial
h. Dispute Location (City and State)
Phoenix, AZ
i. Type of Establishment (factory, nursing home,” | j. Principal Product or Service k. Number of workers at dispute location
hetel) Produce warehouse food distribution and wholesaier ~60

l. The abave-named employer has engaged in and is engaging in unfair labor practices within the meaning of section 8(a), subsection (1} of the

_practices are unfair practices affecting commerce within the meaning of the Act and the Postat Reorganization Act.

2. Basis of the Charge (sef forth a ciear and concise statement of the facts constituting the alleged unfair labor practicas)

See attached.

3. Full name ‘of party filing charge (if labor arganization, give full name, including local name and number)
United Food and Commercial Workers Union, Local 99

42, Address (street and number, city, state, and ZIP code) 4b. Tel. No.
2401 North Central Avenue 602-254-0099
Phoenix, AZ 85004 4c. Cell No.
4d. Fax No,
802-251-0459
4e. e-Mail

5. Full name of national or international labor organization of which it is an affiiate or constituent unit (to be filled in when charge is filed by a labor
organization)
United Food and Commercial Workers International Union

6. DECLARATION Tel. No.
| declare that{ have re;&@e above charge and that the statements are true to the best of 602-251-0454
my k nd belyf.
x Office, if any, Celi No.
By: | & _— , Ricardo (Gomez, Organizer
(signature of representative & person making charge) Print Name and Title Fax No.
602-251-0459
Address: 2401 North Central Avenue Phoenix, AZ 85004  Date: //24 /7 ¢ | e-Mail
)

[

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODF, TITLE 18, SECTION 1001)
PRIVACY ACT STATEMENT

Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA}, 29 U.S.C. § 151 ef seq. The principal use of the information is to

assist the National Labor Relations Board (NLRB}) in processing unfair labor practice and related proceedings or litigation. The routine uses for the information are fully

set forth in the Federal Register, 71 Fed. Reg. 7494243 (Dec. 13, 2006). The NLRB will further explain these uses upon request. Disclosure of this information to the

NLRB is voluntary; however, faiture to supply the information will cause the NLRB to decline to invoke its processes.



ol M2 ( (g rscevn_c—_ ResTTE)

4B .
caszch bg(@a{mﬁm@ac\w -

NO. OF PAGES: l/om:ﬂ'[_'@mm




UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

STERN PRODUCE COMPANY, INC.
Charged Party
and Case 28-CA-168680

UNITED FOOD AND COMMERCIAL
WORKERS UNION, LOCAL 99

Charging Party

AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER

I, the undersigned employee of the National Labor Relations Board, state under oath that on
January 29, 2016, [ served the above-entitled document(s) by post-paid regutar mail upon the
following persons, addressed to them at the following addresses:

Stern Produce Company, Inc.
3200 South 7th Street
Phoenix, AZ 85040-1117

January 29, 2016 Kay Davis, Designated Agent of NLRB
Date Name
/s/ Kay Davis
Signature
£
§ Bd. Exh:

§ No._ 1(f) —
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e
Form NLRB - 501 (2-08)
UNITED STATES OF AMERICA DO NOT WRITE IN THIS SPACE
NATIONAL LABOR RELATIONS BOARD Case Date Filed
CHARGE AGAINST EMPLOYER
INSTRUCTIONS: 28-CA-168680 January 29, 2016
File an original of this ¢harge with NLRB Regional Director in which the alleged unfair labor practice occurred ar is occurring.
1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT
a. Name of Employer b. Tel Ne.
Stern Produce Company, Inc. 602-268-6528
’ c. Cell No.
d. Address (street, city, state ZIP code) e. Emplayer Representative f. Fax No.
3200 South 7th Street Kirk Massey _
Phoenix, AZ 85040 9. e-Mail
h. Dispute Location (Cily and State}
Phoenix, AZ
I. Type of Establiskment (factory, nursing home, | j. Principal Product or Service k. Number of workers at dispute location
hetely Produce warehouse food distribution and wholesaler ~60

I. The above-named employer has engaged in and is engaging in unfair [abor practices within the meaning of section 8(a), subsections (1) and (5) of
the National Labor Relations Act, and these unfair labor practices are practices affectng commerce within the meaning of the Act, or these unfair
labor practices are unfair practicas affecting commarce within the meaning cof the Act and the Postal Reorganization Act.

2. Basie of the Charge (set forth & clear and concise staternent of the facts constituting the alleged unfair laborpmchcas)

See attached.

3. Fuii name of party filing charge (if (abor organization, give full name, including local name and number)
United Food and Commercial Workers Union, Local 99

4a, Address (street and number, City, state, and ZIP code) 4b. Tei. No.
2401 North Central Avenue 602-254-0099
Phoenix, AZ 85004 4c. Cell No.
4d. Fax No.
602-251-0459
4e. e-Mail

5. Full name of national or international labor organizaticn of which it is an affiliate or constituent unit (to be filled in when charge is filed by a labor
organization)
United Food and Commercial Workers International Union

6. DECLARATION Tel. No.
f declare that | have read the above charge and that the statements are true to the best of 602-251-0454
my kna nd belief. .
/ e O o2 Office, if any, Cell No.
: Martin HernandezDirector
¥ / < . of Organizing- Oan lzes”
{signature of representative or persen making charge) Print Name anrd Title Fax No.
602-251-0459
Address: 2401 North Central Avenue Phoenix, AZ 85004 [ate: 7 /25 'k e-Mail

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001)
PRIVACY ACT STATEMENT

Salicitation of the infornation on this form is authorized by the National Labor Relatians Act (NLRA), 29 U.S.C. § 151 et seq. The principaf use of the information is to

assist the Nationa! Labor Relations Board QNLRB) in processing unfair lebor practice and related proceedings or litigation. The routire uses for the information are fuily

st forth in the Federal Register, 71 Fed. Reg. 7494243 (D¢c. 13, 2006). The NLRB will further explain these ugses upon request. Disclosure of this information to the

NLRB is voluntary; however, failure to supply the information will cause the NLRB to decline to invoke its processes.




Attachment

Within the last six months, the above-named employer has interfered with, restrained, and
coerced employees in the exercise of their rights guaranteed under Section 7 of the National
Labor Relations Act, through its actions, including but not limited to: interrogating employees
about their union sympathies, promising employees benefits to discourage them from supporting
United Food and Commercial Workers, Local 99 (the Union), threatening to withhold improved
benefits from employees if they selected the Union as their collective bargaining representative,
threatening to purposefully delay the collective bargaining process if the Union was elected as its
employees’ collective bargaining representative, and discouraging employees from filing unfair
labor practice charges and participating in National Labor Relations Board investigations. |

Within the last six months, the above-named employer has refused to recognize and bargain with
the Union as the collective-bargaining representative of its employees, even though, due to the
employer’s serious and substantial nature of its unfair labor practices, there is only a slight
possibility of traditional remedies erasing the effects of those unfair labor practices so that a fair
election can be conducted, such that, on balance, the employees’ sentiments regarding
representation, having been expressed through authorization cards, would be protected better by
issuance of a bargaining order.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

STERN PRODUCE
Charged Party
and Case 28-CA-166351

UNITED FOOD AND COMMERCIAL
WORKERS UNION, LOCAL 99

Charging Party

AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER

I, the undersigned employee of the National Labor Relations Board, state under oath that on
December 21, 2015, I served the above-entitled document(s) by post-paid regular mail upon
the following persons, addressed to them at the following addresses:

Stern Produce

3200 South 7th Street
Phoenix, AZ 85040-1117

December 21, 2015 Kay Davis, Designated Agent of NLRB

Date Name

/s/ Kay Davis

Signature
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DEC/18/2015/FR1 11:00 A  Est  la Mountain FAX No. 6239321 P, 002

FORM EXEMPT UNDER 24 U.5.0 2512

PTERNET UNITED STATES OF AMERICA
v~ NAT!ONAL LABOR RELATIONS BOARD o DO NOTWRITE ::E::s PACE
CHARGE AGAINST EMPLOYER : 3
28-CA-166351 J December 18, 2015
INSTRUCTIONS: -
File a1 odiginal with NLRB Regional Direttor for the region in which the glkped unfsir labor prectice occurred or ls
1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT
a. Name of Employer b. Tel No. 802-2668-6628
I Stem Produce )
¢ Celi No.
f. Fax No.
d. Address (Stroet. olly, sfate, and Zif? cogs; e. Empicyer Repressniaive
3200 South 7th Streat ! Kirk Massey g e-Mai

1
l
|
Phoenix, AZ 85040 i
i h. Nurmber of workers employed

~60
et e |
i. Type of Establishment (faciory, mine, wolssaler, elc,) [. Identify principal produet or seevice
Produce warehouse | food distribution and whotesaler
k. The abovo-named amployer has engaged in and 8 engrging in Jnfair labor practices within the meaning of sectlon 8(a), subsections (1) and (st
subsections) (3} of the Natonal Labor Relations Act, and thess unfair labor

practices are praclices affecting commerce within the meaniig of the Ast, or these unfair iebor prectices are urfalr practices affecting commerce
within the meaning of the Act and the Postal Reogeanization Act.
2, Basis of the Charge (sef fovth a clesr arxf concise ststernent of the fects constituling the alleged unfair febor practices)
Within the [ast six months, the above named Employer has discriminated against employees by, among other ways,

retaliating against union supporters by removing them from their driver routes.

By the above and other act, the abave named employer has interfered with, restrained, and coerced employees in the
exercise of the rights guaranteed under Section 7 of the Act.

3. Full nams of panty fiing charge (¥ labar onganization, give Rl nams, including focal name and numbe,
United Food and Commercial Workers Union, Local 99 ?

4a. Address [Street amd number, Gy, stale, and ZIP code) 4. Tel. No. enm ne4 0099
2401 North Central Avenue 4c. Celi No,
Phoenix, AZ 85004
4d. FaxNo. 2. 251-0458
4. s-Mai!

&. Full emme of national or international [abor organization of which it ks an afitinte o constitirent unit ffo be Sled in when charge is fled by a labor
snizaticn, .
i ) United Food and Commercial Worker international Unicn

8. DECLARATION Tal. No.
¢ declers that | hava read the abovs charge and that the statemens are Yrue o the best of my knowiedge and beliet. 602-251-0454

o DR SE G or person Aty chis— " Ti{Primyoe neme o tie or oe, ¥ “Eax N 02-251-0458
- 502-261-

. Oftice. if any, Celf No.
5y 5 Z o lv-\‘ H«»\/ A . Martin Hernandez, Directorof(‘)rgani?irlg_ e
[£

/2 - S ) oMl
Add 3 fate]

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRIBONMENT (U.8. CODE, TITLE 18, SECTION 1001)
o PRIVACY AGT STATEMENT
Solictation of the Information on this form: 5 authosized by the Nationa! Labor Relstions Act (NLRA}, 29 U.S.C. § 151 af seq. The principal usa of the
the Nationa! Labor Relations Board (NLRB) in processing unfair labor practice and related pracesdings or kigation. The routing uses for the informati
‘he Federal Register, 71 Fed. Reg. 7494243 (Dec. 13, 2008). The NLRB will further explain these wses upen request Disciosura of this info,
voluniany; howsver, Taiure to supply the information will cause the NLRB to decline e imvoke #s pracesses.

oo 2401 Narth Central Avenus Phoenix; AZ 85004
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

STERN PRODUCE
Charged Party

and Case 28-CA-163215

UNITED FOOD AND COMMERCIAL
WORKERS UNION, LOCAL 99

Charging Party

AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER

I, the undersigned employee of the National Labor Relations Board, state under oath that on
November 3, 2015, I served the above-entitled document(s) by post-paid regular mail upon the
following persons, addressed to them at the following addresses:

Stern Produce
3200 South 7th Street
Phoenix, AZ 85040-1117

November 3, 2015 Nancy E. Martinez,
Designated Agent of NLRB

Date Name

/s/ Nancy E. Martinez
Signature

§ G C.Exh:
§ No. _1_(b)
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NGY/52/20Yh/MCN 03:53 M Esprella Mountain FAX No, 6239371045 P, 00Z

INTERNET UNITED 81. =S OF AMERICA . = THIS SPACE
FORY oy NATIONAL LABOR RELATIONS BOARD .. NOT WRITE it i c
CHARGE AGAINST EMPLOYER Case Date Filed
28-ca-163215 'l 1170372015
INSTRUCTIONS:
Fite an origlngt with NLRB Regional Oirector for the region in witich the silaged unfalr labor practice docurred o¢ Is occurdng.
R 1. EMPLOYER AGAINST WHOM CHARGE 1S BROUGHT
a. Name of Employer | . Tel. No. g0 268-6628
Stem Produce 1
( ¢ Cell No.
_ e en If FaxNo.
Q. Address {Sreet, clly, sistw, 8nd ZIP code) ] e. Empicyer Reprasentative
: ¢ . . o-Mai
3200 S. 7th St. Kirk Massey g
85040
h. Number of workers employed
60
i. Type of Establishman (facfory, mine, wholesaler, ele.) j. Identify principal product or service
Produce Warehouss Produce distribution and wholesaler
k The sbpve-named employer has engaged in and 's engaging in unfair iabor practices within the meaning of section B(s). subsections (1} and (st
subsections) 8(a)3 of the National Labor Relations Act, and these unfair labor

praclices are practioes affecting commerce within the meaning of the Act, or thesa unfair labor practices are unfair practices affecting commerce
within the meaning of the Act and the Postal Reorganization Act.

7. Rasis of the Charoe (set hvth o clesr snd conzice stebament of the fegls conatituting ihe alfaged unial lalr pracicss)

During the last six months the above named - employer has violated sections 8(a)(1) and (3) by threatening the
employment and livelthood of employees based on their union activities, by among other things threatening to lockout and
permanently reglace empioyees if they vote for the union.

By the above and other acts, the above name employer has interfered with, restrained and coerced employess in the
exercise of the rights guaranteed in Section 7 of the Act.

3. Full name of party filing charge (i fabor organization, give full neme., including focal name and numbet}
United Food and Commercial Workers Urion, Loca! 99

4a. Address (Strest and number, city, stste, and ZIP code) 4b. Tel. No. sno 954.0088

2401 N. Central Avenue 4c. Cell No.

Phoenix, Arizona

85004 4d. Fax No. g03 2510459
4o. o-Mali

5. Full name of national or international iabor organization of which # ie an affiliate or consttuent unit (fo be flfod in when charge is fited by & labor
organizetion) United Food and Commercial Workers International Union.

) : 8. DECLARATION Tei. No. 2.961-0454
 declare that | have read the above charge and that the statements are tnye fo the best of my knowledge and belief, 602-251-045
. . . Office, if any, Cell No.
By ‘.{._47.‘.5{... £ Mq/é, Martin Hernandez, Director of Organizing Y
{ of repressnictve  person naking oy ) ’ [Prin and tita or office. h
s (Pt ni sl e o offem. FexNo. 07 251-0459
e-Mail
11-02-15 )
Address same as 43 oo martmh@ufcwgg.com
WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.8. CODE, TITLE 18 S CTION 1031
PRIVACY ACT SYATEMENT

Solicitation of the information or this form is authorized by the Nalional Labor Relations Act (NLRA), 28 U.S.C. § 151 et seq. The principal u
the Nationa! Labor Relations Board (NLRB) in processing unfalr fabor practice and related proceedings of liigation. The routine uses for the
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UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 28

Irn the Matter of:

STERN PRODUCE COMPANY, INC., Case No. 28-CA-163215

and

UNITED FOOD AND COMMERCIAL
WORKERS UNION, LOCAL 9°9.

28-CA-166351
28-CA-168680

OCTORFR 29, 2015

MEETING HELD BY MIKO PENN

WITH STERN PRODUCE COMPANY, INC. EMPLOYEES

AVTranz

www.avtranz.com - (860) 257-0885
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MS. PENN: -- would include, too.

UNIDENTIFIED SPEAKER: You know something. When you've
got (indiscernible) I didn't (indiscernible).

MS. PENN: I get it.

UNIDENTIFIED SPEAKER: That's not a bribe.

MS. PENN: No, no, no., I'm not saying that I believe it's
a bribe. I'm saying that the government when they rule on
these cases considers it a bribe.

UNIDENTIFIED SPEAKER: I'm not saying anymore then. When
they ignore they -- they vote - they (indiscernible).

HEARING OFFICER LAST NAME: Yes, but write Congress,
right. TIf you're having a problem with that rule, write your
state senators, your state congressmen and say what's the deal
with this food restriction, right. That's how to get around
it. Because I don't decide. Stern doesn't decide. The Union
doesn't decide. Write your congressman.

So I think we should go ahead and get started. And then
if people filter in, I can touch base with them later and fill
them in on what we talked about. Is that okay?

You want to come and sit down? There are chair plenty
of chairs stacked up in the back. Everything.

UNIDENTIFIED SPEAKER: I have to leave in a couple
minutes.

HEARING OFFICER LAST NAME: Oh, you have to go on the

road? Okay. And then -- if you can shut the door, that would

AVTrarz

www.avtranz.com « (800) 257-0885



BT MK C Zl(u&c&w&) .~ RESECTED

AlbBZE
24 e StEk s

CABENO___  CASEMAME:

wee

%0 o peeee 47 ﬁ/g/t 7 wonareR



17

18

19
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be great. Yeah. Remember, we don't have management in the
meeting so that, you know, you feel comfortable bringing things
up that you norma’ly wouldn't feel comfortable doing if
managers are here. If you're afraid that they'll, you know, be
cffended by what you say, you know, as you know, I don't work
for Stern. So anything you say about Stern, it doesn't really
affect me personally. Thal just gives me the information T
need to make recommendations to Billy.

So today we're going over job strikes and iob security.
The last, you know, big meeting. The only other one we're
going to have are quick, you know, one on ones with
(indiscernible). Some of you have asked to speak with Billy
personally. Those types of things. BAnd also, on Monday of
next week, we'll ke going over election procedures.

Sc you know, we keep reminding you when the election is.
And many of you have gcre tc, you krow, David at night or Jesus
or Karrie and said, you know, what time are they again?

Because you're trying tc work with your schedule. So you know,
Thursday, November 5th, a week from today, it's going to be 12
a.m. to 1 a.m., 4 a.m. to 6:30 a.m. and 6 p.m. to 7:30 p.m.

And T told some of you individually just one on one iLhat
if your route doesn'l allow you to be here during one of these
three times, and I think there are maybe two or three employees
so far that it affects, you have to let us know. So that we

can work on your schedule so that you can be here during these

AVTranz

www.avtranz.com - (800) 257-0885
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times. Billy wants to make sure that every single person has a
chance to vote. Has the opportunity to vote because this is an
important decision.

So for whatever reason, you already foresee a problem, let
them know now so that they can start planning and, you know,
get that done. Because you can't let them know, you know, on
Wednesday, you know at 11 p.m. That's going to be too late to
change the routes for the next day. So just keep that in mind.

Now, the government sent us a sample of what the ballot is
going to look like and I just wanted you to know when we get,
you know, without this, you know, huge sample (indiscernible)
in the middle, we'll give you a clean copy. But this is what
we have right now to show you.

So you know the question that you're asked on these
ballots is really easy. Do you wish to be represented for
purposes of collective bargaining by United Food and Commercial
Workers Union Local 99? And if you want them to represent you,
you check the box yes or you know, it's also in Spanish. And
then also, you know, if you don't want the Union to represent
you, you check no. It's a very simple ballot. You're the only
one that touches it.

The government agent will hand you a ballot. You go to a
booth or a table, whatever they set up in the room, and then I
recommend just so you know, if you're concerned about anyone

else knowing how you voted, you know, fold it up twice and then

AVTranz
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you put it in the box. You're the only one that touches it.

So we'll be going over some more about this next week

belfore the election when the government sends us their whole

packet., They just emailed this to us the other day.

So just to be clear, I said this in every meeting, I'm
predicting the future. I'm just going over possibilities.
don't know what will happen because L'm not Billy. And I'm
the Union attorney. That's not me. We're going over
possibilities and what the law allows for.

So what does your election decide? Remcmber I said,

youa're only vozing on whether you want the Union to be your

not

T
L

not

representative. You know, if you were tc say no, I don't want

the Union to be my representative, thaz doesn't mean you're

saying, you know, a yes for the company. It's just no, I don't

want to be represented by this particular local, this
particular Union.
Some of you have said you've been Union members before.

You've been members of the Teamsters for instance. Or a

different union in other industry. A couple of you have been

electrical workers, you know, ‘in the past. Some of you have

been in construction, were part of other unions. They're not

on the baliot either. And neither is your company.

So it's about electing a third party representative and a

specific third party, Local 99, UFCW. It's about whether vo
P ¥ y

want your wages, hours and other terms and conditions of
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employment like overtime, like health benefits, dental,
insurance, you know, scheduling to be negotiated by Local 99.

Now, it's not whether you want more money or benefits.
It's not whether you want better treatment. Or if you want
more or less overtime or if you want less work to do. Or it's
to give you a voice, right. Because the Union would be your
voice in that situation. They would be your exclusive
bargaining representative. At the negotiating table, it's the
Union's attorneys with Billy's attorney. You know, this isn't,
you know, you all get together and start negotiating a contract
for yourself. You're saying we don't want to do that because
that's what you have the right to do now. You're saying we
want Local 99 to do it.

So you know, these are typically the things you want, you
know, generally. But you know, you're saying that okay, you
want that to be negotiated and like we went over last time,
that doesn't guarantee that any of the things you want will
actually happen because the Union has no control over them.
Billy has final say. Remember, Billy has the power to give the
last, best and final offer. The take it or leave it. Right?

So like I said, the government is not going to force Billy
to agree. That's what we went over last time.

Now, 1f elected as your exclusive representative or
spokesperson, the Union has a duty to represent you. It's

called the duty of fair representation. But will you be
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satisfied? Will you be haopy with what they negotiate for you?
With what they bargain for you?

Now, this is a process of ine duty of fair representation.
Your first step, you would go to your shop steward., Some cf
you in here already have been saying that you would like to be
shop steward. And you've told your coworkers about that. And
you may be the perscn designated in that role and you would ke
hearing a lot cf the issues that come up from your ‘coworkers if
you were representative.

Or you world call the Urnion office ard talk to a
representative there and say look, you know, here's my issue.
And then you speak tc them personally. Those are your two
options. The Union, not you, controls your grievance. Your
issue can get dropped, not when you decide, but when the Union
decides. And I'm going to show you that.

.Now here's the c¢rievance for Unicn stewards and business
representatives. And it says a Union's decision not to process
a grievance - <To arbitration. Arbitration for those of you
that don't know, is a process where, you know, for instance
when we go to the doctor, we sign all that paperwork, we fill
out our history and there's all these paperwork, we sign it,
they give 1L Lo the doctor. That's a duty to arbitrate.

Meaning we agree that we're not going to sue the Union. We're

ot

going to go to arbitration first to see if we can resolve tha

issue before court. That's what arbitration is.
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So you know, they can decide not to process your grievance
or let you arbitrgte that claim, go to, you know, sit down
meting with anyone. Even if they're wrong, and it will not be
a breach of duty of fair representation as long as sufficient
investigation has been performed. Now if you Google this,
sufficient investigation 1is reading what your complaint is.
Right, saying you know, Union I want you to process my
grievance because I was fired. I want you to pursue that with
the Employer because I was wrongfully terminated. I was fired
for no reason, whatever the deal is.

And they sit there, they read it, and they decide no.
You've been fairly represented. They took it into
consideration, but they hold the power. That's fair
representation as long as they know what the issue is and made
a determination. They don't even have to tell you what that
determination is. And I'll show you.

The Union is not required to be right in its decision. 8¢
even if they're wrong, there's no basis in the law and you get
upset. So this is what I was dealing with, you know, before I,
you know, I met with employees, right. I'm in a law office
handling issues where employees are coming to me saying, you
know, my Union didn't represent me fairly. They were unfair.
They just didn't move forward with my claim and I feel that T
was wronged. I feel 1like my Employer did something wrong in

the process.
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And then i have to tell them it coesn't really matter
because you agreed to it. You chose, your contract with the
Union is that you are giving up your rights to speak for
yourself and let them make the decisicns for you. Completely
legal. They cculcd be wrong.

So here are a few examples. These are charges filed
against the Union, UFC Local 99, and these are what's called a
ULP, unfair labor practices. And you file it with the
goverrment. These are from members. These aren't you right
now who aren't technically represented. These are current
members they have that are so unhappy with the Union that they
are sting them. And these are some of the reasons why.

I wanted to show you what the forms look like, you know,
it's callied a CB charge, you know, because you are the
ccllective bargaining unit, CB. You know, the dates here is
with the United States government, the National Labor Relations
Board and like I said, UFC Local 99. So what was this ore
about? Some of you have come to me and said, you know, I don't
want this Union thing. And I'm not going to pay dues because
we live in a right to work state.

So I am going to write a letter Lo the Union and say you
can't -- I'm not going to pay you. I don‘i want you to
represent me. Now, what happens when you do that? Well, the
person signed, you know, sorry, the Union wants a dues checkcff

clause. Remember, I told you that last time. There's certain
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things the Union can't leave the table without. They need the
checkoff clause because they collect dues from you. And that's
their business. Without dues, they don't function. The Union
is not working for free. Just as you don't work for free, I
don't work for free, the Union is not here; it"s not the
charity of United Food and Commercial Workers. They're a
business.

So they sign the dues checkoff clause in the contract and
required a 15-day window once per year to opt out. Meaning
only 15 days out of 365 days were you able to notify the Union
that you didn't want to pay dues. You said no dues. I'm not
paying you. Well, they kept deducting them anyway. Even
though this employee filed a checkoff revocation, that's the
letter I'm talking about, they -- the Union claimed it didn't
file it within the proper 15-day window. So now for that whole
year, you're paying dues anyway. Even though they told you you
wouldn't have to.

Here are other charges. So this one was at Fry's Food
Stores, December 8th, 2014. It says that on September 24th,
the labor organization, Local 99, has restrained and coerced
employees by refusing to process the grievance of Carol Courier
regarding violating the seniority provisions in the collective
bargaining agreement. So remember, the Union contract always
has seniority in it. Meaning the person that worked here the

longest is number 1 on a list. And so the reason why they
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order you that way, 1 through 65 in this case, would be in
terms of, you know, if the number 1 guy wants to go home,
doesn't want to work overtime for instance, they'li go to the
number 1 guy and say do you want the overtime. If number 1
says nc, they co to number 2. Do you want it? And then if
they get too far down the list, then they're going to go to the
65th guy, the cuy Lhat's been here for two weeks and say, you
have tc do it, number 65. Right? That's the way they cffer
from the top decwn ard they force from the bottom up. That's
iust how scniority works.

INIDENTIFIXD SPEAKER: Not good.

MS. PENN: So some people like that, right? But they
don't follow their rules. That's what this charge is abcut.
This employee is saying that the Union did not -- they violated
her seniority provision of the contract. Because when she
became a member, that's what they promised her. And they
didn't, they didn't give her those rights.

Here's ancther charge. DPuring the last six months, the
Union has violated duty to bargain in good faith by refusing to
meet for bargaining, delaying bargaining, propounding
overbroad, unnecessary and misdirected requests for
information. So what they're doing is stalling the process.
They are telling you right now we are going to go to the table,
we're going opt negotiate a better contract for you as scon as

possible. Not necessarily the case, right? Delaying for six
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months, that's a long time to not meet with anyone to discuss
any terms.

So when they say okay, it's going opt happen right away,
right away, their own Union is not meeting right away. They're
saying, you know what, our first meeting will be six months
from now. Within the last six months again, the labor
organization UFCW has breached its duty to fair representation
of Lori Roner, whoever this is. By refusing to process her
grievance for her termination. So Lori Roner was fired and she
said, look, you know, I was wrongfully terminated. They should
not have fired me. And they chose not to process her
grievance. Because they can, right? They'look at the paper,
okay, Lori Roner, you know, was wrong -- she feels that she was
wrongfully terminated. We don't. And I'll show you why later
that they can't even really process this grievance.

Another charge, right? Sandra Bryant. They refused to
process her grievance over her pay rate being reduced.

Remember, this is all a negotiation. Billy is going to

negotiate his rights in the contract or else he won't sign it.

And I'll show you what a management right clause looks like.
Billy's going to make sure that he can hire, fire, you know,
cut wages, cut benefits at any time he wants and the Union is
going to agree. And the contract they've showed some of you of
JBS had those same provisions. I'll show you.

Here's another one. They are not representing fairly
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their Spanish speaking employees. Their Spanish speakin
members. They, you know, many of you here prefer speaking in
Spanish. That's your first language, you're more ccmfortable
in it. Well, are they gcing to represent ycu? Because
remember, these government grievances are all in English.
That's just how our government works, right?

So they said you're not representing the Spanish speaking
unit and here's what they did. Instead of payinc their Spanish
speaking members their own benefit, they said go get your
benefits in Mexico. You, the Mexico PPQ network, rather than
our Blue Cross Blue Shield. I'm not making this up, right?
This is filed with the gcvernment. These are the charges.
That's why I'm showing them to you. And many of you in this
room may be affected by that. I den't know. Maybe you won't.
And that's okay that this charge won't apply to you.

Here's ancther thing. They were accepting Union dues even
thecugh employees said they did not want to pay. It is my right
in Arizona to not pay dues, but they did it anyway. Eere's
another one. They refused to accept her dues checkoff
revocation. Again, this is just one employee after another. I
just chose a couple. But if you want tc look, there are, you
know, 18 oi each charge, right? Tt's a whole 80 plus page
document.

Now, they filed numercus grievances against Safeway at

some point. Also, Local 99. The Union rep Wes Young, I don't
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know 1f he still works for Local 99, refuses to submit. He
just doesn't even submit it for review. Because he'll note it.
We're not moving forward with this.

And if you can imagine you as the employee that has a
problem, wouldn't you want them to take your issues seriocusly?
Resolve your problem? Why do you need third party
representation if they're not going to fight for you? You
know, so here we go. More benefits being cut.

This one's interesting because we've told you what could
happen during a strike. And UFCW is a very aggressive Union.
There Rae some that aren’'t. They are not one of them. They
are very aggressive. And what they did was they have incited,
meaning they've asked their members to engage in violent
activities while they're on strike. Those who cross the picket
lines that decide I want to go to work, I'm not going out on
strike, are being harassed, intimidated, they're being
threatened. They're being approached, you know, the Union's
encouraging them to go, you know, grab whatever they have and
go beat that person up. This is one charge out of many. And
you have to think. Being on strike is your negotiating power
if something comes to a standstill. You withhold your labor,
you go on strike, so that Billy suffers. Because your
customers suffer if you're not working.

And if you want the Union standing out there with a

digital camcorder or videotape and approcaching employees and
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threatening them, I don't know. That's not an organizatiom I
woulc want to belong tec. T don't want anyone that has to
resort to physical violence to get their word acress. Right?
If ycu can rely on yecur brain and intcllect to get you what you
want, you don't have to rely on your face. T told many of you
that kefore.

So here are the current elections that happered. We
showed you last time, this is from August 2014 to fust a couple
months ago. This is calied the Hall of Shame because these
decertificaticon elections -- right now, you are inwvelved in
potentially voting the Union in, right? You will be voting on
wither you want the Union to be your representative. A
decertification is when members are unhappy and they try to
xick them out. They don't want the Union anymore.

Well, UFCW members want to kick out the Union 50 percent
of the time. Fifty percent of the time, you vote for Local 99,
you want to kick them out because they didn't cdo their Job.
Except kicking them ou:z takes a long time.

So doesn't the Union limit BRilly's control? They'll go
into negotiations and say, Billy, you know, we're going to make
sure Lhal employees aren't termirated or they don't -- you
don*t cut hours, you don't reduce pay for your emp.oyees.

Can't they tell Billy to do that? I've heard representatives
tell some of ycu that. They canrot.

Here's an agreement that, you know, they recently signed,
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2012 term to 2016. That's i1f you want a hard copy to look
through it, I have it right here. Here's management rights.

So the Union's going to come to Billy and say we want dues and
we want you to collect them. Billy knows that and he's going
to say okay, if I give that to you, what are you going to give
to me? And usually you get an ironclad, a very strong
management rights clause. And this is all Billy has the right
to do. He has a right to the management of the plant including
the right to hire, suspend, discipline, discharge, assign jobs,
promote, demote, increase/decrease working force, so on and so
forth. And this goes on for three pages.

Billy will make sure he has a right to control the
business. The Union won't be able to say -- and that's why
they can't process your grievance some of the time. They told
you we're going to fight for you. When you're -- when you're
fired, we're going to go make sure you get your job back. Or
you get paid for the time you missed out on. No, Billy's going
to come back and say look at the agreement we signed. I have a
right to hire, fire, discipline, anything. So we'll be very
successful. That's why the Union will look at it and say duty
of fair representation, okay, we're done. That goes in our
file cabinet. We can't do anything about it.

Remember, the Union does not have control over Billy. It
is still Billy's company. So if our, you know, if Billy

negotiates hard, he does not compromise in negotiations, he's
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not giving things away for free, what's your leverage? What if
you can't reach an agreement {indiscernible) because remember
1f they're not agreeing, the parties just walk away. What
happened? We went over this last time, right? During
negotiations, they meet and if they hit an impasse, Billy will
give what's known as the last, best and final offer. He's not
going to meet with the Union for years and years and five
years, ten years, now ever long it takes. He's going to say
take it cr leave it. This is it.

And we went over what happens if ycou accept it, you know,
that they may come to you and say we want you to accept these
terms. Even though it's not a great contract. And if you
reject the offer, but do not approve a strike, remember the
Union can sign that anyway. Because they're saying you re not
giving me the juice, the muscle to go back to Billy and demand
something.

So they can sign it. You can work without a contract.
Meaning that if the Union takes too long in responding, Billy
can say okay, these are the new terms I'm going to implement or
these are your new terms that I'm going to now just do. And
that's legal.

Now, you alsc have the option to strike. If a final offer
is rejected, a strike vote would be taken. Most of you don't
want to go cn strike. But if you do, you'd have the right %c

vote for that. Or the Employer Billy, it's a pressure tactic
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to make the -- to kind of knock some sense into the Union, and
they can lock you out. That's Billy's leverage. He says look,
in negotiations, we're not getting anywhere. We're not coming
to an agreement. You're not going on strike or he finds out
you may be going on strike next week and in order to protect
his own business, he'll lock the doors on all of you. That's
absolutely legal. That's his pressure tactic that he has to
make sure the Union agrees to his terms.

So I'11l tell you what happens in lockout or in strike.
Meaning that your Employer can do certain things and the Union
can -- sorry, you get certain things as a result. And we
showed you this last time, right? Once both parties, the Union
and Billy, have reached an impasse meaning a deadlock they
can't agree, Billy may implement unilateral changes, right, if
they've been previously proposed. That's what the last, best
and final offer is. He says, okay, I'm just going to -- this
is it. This is your new contract that we're working under.
It's not going to be what you want. But that's going to be
what you get.

So if the company says no, what's the Union’'s ultimate
weapon? We've been going over this. I've been hinting at this
to you. You may have seen it in other places. You go on
strike. Now, had the Union or its supporters told you that you
don't have to worry about a strike. Don't worry. This Union

doesn't do it. We won't force you to go out on strike. If
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that's the case, if you do not go on strike, you have to be
very, very concerned over what the terms are in your agreement.
If there's no legitimate threat to Billy to compromise in
nregotiations, he can fdust run all over you. Why would he
change his terms 1f you're going to come to work anyway?

So a Union's bargaining power depends cn three things.
First, is the right Lo strike, meaning are you in negotiation?
The ability to strike effectively and the ccmpany's ability to
withstand a strike. Wnhat striking comes down to is who can
Tast longer? Can the employvees last longer collecting no
wages, no benefits, no insurance, you can't go on unemployment
insurance because you are choosing not to come to work. Or car
Billy. It's a no brainer, right? Generally, who withstands
the strike? When people struck at Wal-Mart, did Wal-Mart go
out of business? No. When there were strikes at, you know, US
FPoods threatens to strike alil the time, did US Foods go out of
business? Right, these are considerations. Who has deeper
pockets? Who can laugh during the strike while (indiscernible)
that's your negotiating power.

A strike should not be undertaken lightly for the strike
is the ultimate economic weapon and it can backfire. Meaning

that when you decide you're gcing to strike, you don't know

what you're getting into. You don't know when it's -- how long

it's going te last. Tt could last one day, i* could last a

year. And I'll show you the Union's -- the UFCW's record on
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striking. This is from another Union strike manual, right.
They even tell their own members that they have to be cautious,
they have to be careful about the idea of striking. So how
often does the UFCW strike? We pulled the records and this is
in a 20-year period from January 1995 to March 31st, 2015, just
this year. Here's the total number of work stoppages called;
177 in 20 years. So you know, 1if you average that out, you
know, you're looking at about one strike per year (sic), a
little less, right? But you can't have a partial strike.

Now, here are the number of employees affected during this
time. 195,000. Number of days lost. 13,000. You know,
they're lasting about, you know, anywhere between like I said a
couple days here or, you know, months of striking.

Now, they calculate the total number of workdays lost and
then if you say look, that's 20 years ago, right? Even though
I listed to you how many there were per year, how many are
ongoing? From two — there are none in 2015. None this year.
There's still a work stoppage going, one current work stoppage
from 2014. Meaning that they're still not at work. So it's
been potentially a year already that those people haven't been
working. That's a long time.

How long can you survive without getting paid? I don't
know. I showed you, you know, they said okay, strike benefits,
you know, we offer strike benefits that you get paid during the

time of strike. Well remember I showed you their financials
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from last year. They paid zero in strike benefits. So ail
these employees, a hundred employees that are still, you know,
not working, are they receiving benefits? They did not.
Because the disbursements were zero dollars. And I can shcw
you that again .f you want to see it.

On average, you're going to lose 1.9 percent cf what you
make per year for each week you're on strike. So if you think
about it this way, if you lose two percent every week of your
total annual pay, ancd let's say you get that dollar raise you
wanted, let's say vou get that two dollar raise von wanted,
whatever it is, how long is it going opt take you to recoup
that? It could take you two years. You know, I don't know
what each and every one of you make. So you'd have to do that
calculation on your own and figure out, okay, how much am I
losing? How much do we now have to make to make this worth it?

And like I said, no wages, benefits, unemployment
insurance, and they can permanently replace you. Meaning when
you're on strike, the government doesn't force Billy to go out
of business. He can hire a replacement.

You now den't have health insurance. So here are the
current CCBRA rates. COBRA is the government plan you can go
on if you currently con't have a job. Anyone who doesn’'t have
a job can apply for COBRA. Well, if it's just you, you're
paying about $544 per month, 342, but remember. there's nothing

coming in. You still have bills to pay. House payment, car
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payments, health insurance, children, right? These are very
expensive plans.

Now, do you get the final say? Do you get to vote? Do
you get to choose whether you go on strike? And the answer's
no, you don't get to choose ultimately. And here's why. The
local shall engage in the strike -- no local, I'm sorry, so
Local 99 cannot go on strike without first receiving
authorization, permission from the International Union. That':
how it works. They'd have to talk to their bosses and say we
want to go on strike, can we? And they're given permission or
not. How will they pay, right? How much are you entitled to
strike benefits? Last year was zero.

But it really depends on the Union. So I pulled up their
rules, right? And it says first of all, even if it's
authorized by the Internatiocnal Executive Committee,
disbursements when made will be determined by that committee,
right? So it's not up to you. It's not up opt the local.

It's up to their superiors on the international level.

Here's what they say. Financial aid meaning they won't
pay you unless you've been on strike for more than 14 days,
right? That's what it says. They will not be payable for the
first seven days. You've already lost ocut one week. One week
of pay is guaranteed that you will not make. From that, if you
haven't been locked out or on strike for 14 days, two weeks, in

the possession, meaning every single day you're out there
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picketing, you don't get paid.

Now, we gave —- s0 you know, we gave you a letter
yesterday, righzt, with guarantees to say lock, we will both
Ricardo and I will be having a very different story for . you if
you can get scmcthing in writing. If they will sign a2 papex
saying that they guarantee that you will never be on strike or
that if you do go on strike, they will pay you what ycu make
now, ther I'm going to have a very different idea. Then you
got it in writing.

Just so you know, vou know, the [Imion representative was
here last nicht and a couple employees approached the Unicn and
said, will you sign this. Part of that was on strike, part of
it was ycu're promising me, you know, two, five, ten dollars
more per hour. All this great stuff. Put it in writing.
Guarantee me you can get me one penny more than you give me
now. Well, they said that they could nct sign that. Why can't
they sigr. it? They don't have the power to. Like I've been
teliing you &all along, I'm not surprised they didn't sign It.
They can if they're willing to dig into their own pocket and
give to you. Why would they do that? They don't work for
free.

5S¢ if the Union callis 4 strike, can the company repliace
me? And they can. They can permanently replace you. This is
entirelyv legal for the entire duratior of the strike. Well,

the Union says we can't be fired for going on that strike. 1Is
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that right? And there's a distinction. You can't be fired, but
you could be permanently replaced. Same effect to you, right?
You're still not working. And why is that? Well, if you're
permanently replaced, people take your job, you have to make an
unconditional offer to return. What an unconditional offer is
is that you say no matter what you decide, Stern, I will take
my Jjob back. If that's for less money now, less benefits, I
lose my status, right, I've lost my route, I've lost everything
I have, I'm starting from scratch. That's an unconditional
offer. No matter what your terms are, I will return to work.

You have to make that to get your job back. You must be
qualified. If for some reason, Stern decides that okay, we
have stricter requirements for hiring new employees. Then you
are now subject to those rules.

And many of you have told me, right, you know, there are
you know sometimes part of this is background checks. It's all
negotiable. So it doesn't have to clearly mean that. But I
know a lot of you were given a chance by Billy. Is the Union
going to be as motivated to do that as well? I don't know.

Get it in writing.

Now, you will be put -- so the people that come and
replace you can stay if they want. If they like the job, they
can stay. So as they leave, as they quit or they decide to get
another job, then those of you will be put on what's called a

preferential recall list. Meaning that as jobs, new jobs open,
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those of you who are out on strike will be called, you know,
hey, Lynette, do you want your job back? Jose, do you want
your job back? Larry, you know, as Jjob openings happern.

They don't have to make room for you. And here's the law,
right. I'm not going to read all the language. DBut Zust
showing you that that's how it works. Now, as a member c¢f the
Union, what if you don't want to risk being replaced? And you
want tc come to work and cross the picket line? What happens?
You have to be careful because now you're violating the Tnion's
rules. And here are their rules. No memher shall cross the
picket line if they've established it. If you cross, ycu will
be disciplined. What we're used to seeing is you are fined one
dollar for every dollar you make while on strike. So just to
show ycu, this employee, the strike nappened, and the local
decidec that crossing the picket line was a violation and they
have estimated that the amount this employee owed them was
$16,640.40. A dollar for every dollar you earn.

So if you make, you know, let's just say you make maybe a
hundrec dollars per day, each day you cross the picket lire,
you owe the Union $100. So you're working for free. And in
that time, there's a lot of pressure, right? Remember,

showed you the charge with the government that -- when they

were on strike, they encouraged people to get violent for those

who wanted to cross the picket line and come to work. That's

scary, right? Just for wanting to do your job.
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So here's what I'm talking about. Okay. Some employees
say well, you know, we're not going to go on a formal strike.
We're just going to surprise our Employer and just not show up
to work one day. Well, that happened, right, Billy can do
something else. And I mentioned it. It's called lockout. 1In
these cases, you know, it's not the Union saying you're going
out on strike. It's Billy saying I'm closing the doors.
Union, I want you to agree to my terms. So I'm shutting down
my facility. Getting permanent replacements. Because I don't
want to deal with all this stuff.

And the Union then is more likely to sign that last, best
and final offer. Because they need you to work, the Union
needs you to work so that they can get paid. So that they can
collect dues.

And here's the law just so you know. If you're wondering
where I'm getting this, I'm not making this information up.
It's legal. The Employer could lock you out and you have the
ability to strike.

UNIDENTIFIED SPEAKER: But it also depends on the strike
if they're going to. Remember, there are two steps to strike,
that one you're talking about. That you're referring to.

MS. PENN: Yeah.

UNIDENTIFIED SPEAKER: And then there's another one that
we can go and strike for four or five hours or whatever.

Remember, I used to be in the Union.
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MS. PENN: Yeah, sure.

UNIDENTIFIED SPEAKER: Anc we're going to go in as a unit
sScC

MS. PENN: Yeah, these are economic tricks. I'm only
talking about in collective bargaining negotiations.

UNIDENTIFIED SPEAKER: Richt, right, yeah.

MS. PENN: Right after a contract is negotiated, yeah,
that's called a work stoppage, right. Not necessarily called
striking in terms of the government. It's called a work
stoppage for four or five hours, sure. 2Absclutely. But dc you
think that you can't be replaced durirng that time?

UNIDENTIFIED SPEAKER: I can, that's --

MS. PENN: Those four or five hours.

UNIDENTIFIED SPEAKER: I sure can.

MS. PENN: Yeah.

CNIDENTIFIED SPEAKER: I'm not saying that it won't
haopen, but again

MS. PENN: Sure.

UNIDENTIFIED SPEAKER: -- there's a 50/50 chance so.

MS. PENN: Well, that's the work stoppage you're talking
about is after a contract is signed, right? Sc at, you know,
i'm trying to think of a local represented company. Fry's, for
instance, right? If you go to Fry's, and a contract's already
negotiated and you say look, we want a term, wages cr whatever,

to be renegotiated, that's a different action. Different laws
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apply. I'm talking about the first choice you have, right? 1In
deciding whether you want -- because you have a choice now.
There's no existing contract here. At Fry's or somewhere you
were working, the Union was already there. For this, you get
to choose. Knowing all that, knowing that you could go on
strike for a contract or knowing that you could have work
stoppages later for four or five hours every day, whatever it
is, is that a risk you want to take?

But in the beginning, to force contract negotiation, it is
not four or five hours. You are completely withholding your
labor. That's why it's called an economic strike. And there's
actually a third type of strike. And it's called a strike for
recognition. That's so that - that happens before this
process. So there are three strikes. Strike for recognition,
meaning that you are looking to -- you signed authorization
cards, right, in the beginning and the Union bypasses your
vote. There's no election day. They are able to, if they have
65 percent of your signatures, they are able to demand
recognition from Billy. Billy doesn't have to say yes. But
that's what a strike for recognition is, before you're
represented.

This is the middle stage, the economic strike. Meaning in
negotiations, how - what's your leverage? What are we doing
here? We are now -—- we voted for representation., We are

working without a contract. We are striking for economic
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reasons because we're getting paid zero, right? And we want a
contract signed. That's economic strike.

And then whnat you're taiking about is the third, after
you're already represented, right? Sc yes, it ‘s absoluteiy
rossible. Work stoppages like I showed you their records are
striking or that four or five hours a day. Or however long you
work. However long they say ycu're going to picket.

So, right, this is ultimately your choice. You're going
to be voting. I don't go in the voting booth. Billy doesn't
go in the voting booth. Your managers aren't there. This is
you. Only you know, you know, what you -- what's in your best
interests. And it's your future, right? And I encourage you
a_l to get the facts before you cast your secret ballot.
Exercise your right because that's your voice.

And again, we will keep reminding you of this Thursday,
Novempoer 5th day. Sc are there any other queszicns? I know
one was already asked about striking. Any other guestions?

Not from you? Okay. Well, you know how this works. You
know where to find us. If stuff comes up, Ricardo and I are
both available. So but just to let you know, right, I'm always
encourage --

UNIDENTIFIED SPEAKER: (Indiscernibie} .

MS. PENN: Oh, yeah.

UNIDENTIFTED SPEAKER: Do you got paid for do this kind of

work, right? You got paid?
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MS. PENN: Yeah, I don't work for free.

UNIDENTIFIED SPEAKER: All right.

MS. PENN: Just like you don't work for free. Right.
(Simultaneous conversations)

UNIDENTIFIED SPEAKER: Like I said, keeping it simple, why
Billy he don't want the Union, you know what I mean? What -
because (indiscernible) special not to stop (indiscernible)
why?

MS. PENN: Yeah.

UNIDENTIFIED SPEAKER: Why he don't want to go --

UNIDENTIFIED SPEAKER: Are we done with this meeting? Can
you answer hils question and we can go?

MS. PENN: Yeah, he probably wants everyone to hear,
right? I mean other people are wondering the same thing. So
if you just bear with me for a second, I can answer his
question so that all of you in here can hear. So why is he --
you're saying why is he scared, right?

UNIDENTIFIED SPEAKER: Right.

MS. PENN: He's not scared.

UNIDENTIFIED SPEAKER: Okay.

MS. PENN: He's concerned. And he doesn't want to be put
in the situation where he is negotiating against your
interests. Because remember, Billy's not going to be
bargaining with himself. The Union doesn't bargain with their

wages and benefits. The Union still gets paid, toc. What goes
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on the negotiating table are your wages, your benefits, your
“ours, your overtime, your everything. So if you put Billy in
that arena where ne has to bargain tough, he will. He's going
to make sure that his business survives. He doesn't want to
have tc. Lock at ail the stuff he has done for, you know, many
cf yvou in here. Many of you, you know, were given a second
chance by him at one point or another. You've gone to him,
asked for loans, you've asked for him to chance your schedule,
meaning that, you know, my, you know, my family -- I have a
family emergency. Or now I'm injured, T want, vou know, can
yoa give me light duty. Those types of things, right.

Now he's going to be in a situation where he's going to
bargain tough against you. If that's the road you want to go
down. And so if you put him in that, you know, that ring,
right, like a boxing match. If you put him there, he's going
teo fight. He doesn't want to be there. Because he wants to
make sure that he can do what's best for the company and the
company 1s you.

UNIDENTIFIED SPEAKER: If that's the case, you want to do
what's ¢good for us, why are we here then?

MS. PENN: Right, no, no, no. I get that.

UNIDENTIFIED SPEAKLCR: No, wait. No, the question is why
are we here? We shouldn't even be here then if it was that
good, right?

UNIDENTIFIED SPEAKER: Yeah.
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UNIDENTIFIED SPEAKER: Somebody had to bring something up
to get this going on.

MS. PENN: Sure. I'm not saying that everything is great.

UNIDENTIFIED SPEAKER: That's right.

MS. PENN: These situations like Ricardo and I have told
you, you don't go to sleep one night when everything's perfect
and say, you know what, I'm going to go file a petition, you
know, and want to be represented by the Union. That doesn't
happen. So we know there are issues. But like I told you
before, that's not your - that's not what's on the ballot.
You're not voting whether there are issues here or not. You're
voting whether you want Local 99 to be your exclusive
representative.

UNIDENTIFIED SPEAKER: No, you're not understanding what
I'm saying though.

MS. PENN: I get what you're saying.

UNIDENTIFIED SPEAKER: If —--

MS. PENN: But there are issues, right? The reason why
you went to this point that there's a petition here, there's a
vote set, is because there were issues leading up to that
petition, right?

UNIDENTIFIED SPEAKER: TIf evérything was being taken care
of right, we wouldn't be here.

MS. PENN: And it wasn't. Right, it wasn't. That's the

bottom line.
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UNIDENTIFIZD SPEAKER: On whose head then?
MS. PENN: Obviously, the Employer.

UNIDENTIFIED SPEARER: Righti?

H

MS. PENN: Yeal. No, I'm not disagreeing with you.

told you in the beginning, right, I don't work for Stern. I

Q)

know there are issues here and many of you have come to talk *to
me to express what those issues are. But Billy can't do
anything right now, right? This is his wakeup call. He talked
to some of you yesterday morning. You heard him. You know,
he's saying, give me one shot. Stuff went wrong. I see that
now, you're coming and talking to me about it. Give me one
shot to fix it and if I don't, you have other alternatives.

The Union is going to be there. They're not coing to say,
Larry, I'm not going to accept $60 from you to fail. To
negotiate less Zor you, to not quite represent you the way you
want me to. They're going to take that $6C a month.

I've seen it happen in the past.

UNIDENTIFIED SPEAKER: Are we just giving away 60 bucks
and still in the same stinking boat; is that what you're
saying?

UNIDENTIFIED SPEAKER: Well, it might even be worse.

MS. PENN: Yeah, it could be worse.

UNIDENTIFIED SPEAKER: If he goes down to the best offer,
you know, the final and bhest offer, we might not get crap. I

mean we'll be lucky if we make minimum wage if he goes that
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far. But the thing is with this Union, it's after if we vote
it out, then Billy's got a year to make scme changes. To start
giving us raises, start giving us

MS. PENN: Here's another option, Jochn.

UNIDENTIFIED SPEAKER: -- you know.

MS. PENN: If the Union withdraws, Billy has a shorter
timeframe. So if the Union were actually interested in your
best interests, right, they would say you know what, we're
going to withdraw the petition because then they can come back
in six months. That's a short - you can give them a shorter
lease and that takes one call from the local unions to the
government agent.

UNIDENTIFIED SPEAKER: (Indiscernible).

MS. PENN: So you don't want to be here. I can't hear
you. Sorry.

UNIDENTIFIED SPEAKER: Who's going to assure me that I
will have a job tomorrow if I give Billy a chance?

MS. PENN: No one can.

UNIDENTIFIED SPEAKER: Exactly. See.

MS. PENN: Not the Union either. But you pay the Union.

UNIDENTIFIED SPEAKER: You would have better chance i1f the
Union come in and (indiscernible).

MS. PENN: And that's your decision, right. If you feel
you have a better chance, that's your own thing. I think from

all the information we presented, job security for instance,
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they're not -- if you get fired, is the Union going to have
your back?

UNIDENTIFISD SPEAKER: It all depends. I mean there's got
to be a good reason for why anyone's going to get fired.

MS. PENN: Not necessarily, right.

UNIDENTIFIED SPEAKER: It has to be. Usually.

MS. PENN: There's at will -- no, there's at will
employment in every state. Right. You can quit at any “ime
and you can be fired at any time. That's the law. That's the
law we're working with regardless of whether yvon're a [Inion
member or not.

UNIDENTIFIED SPEAKER: (Indiscernible) do whatever they
want.

MS. PENN: But you know what your job security is, your
customers. That's your job security. And when this Union's
going to ycur customers harassing them now, you know,
yesterday, I think the Union representative said well, I didn'zt
know any of that was gcing on. If the left hand doesn't xnow
what the right hand is doing, why do you want to be represented
by that group? Right? If someone can do one thing and another
person can do something, and then that's okay with you, how are
they going toc negotiate a contract for you?

So they even went as far as to say, you know, that they
weren't visiting people at their home. And I know that is 100

percent not true. Many of you have been visited at your homes
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because you have told me. I don't know that they've come to
your houses. And they denied that. So it comes down to
credibility, right? I mean if you decide the Union's more
credible, that they're going to fight for you, that they're
going to get you more, then there's nothing really I can say to
you.

But what I encourage you to do is take into account all of
this information and what's the worse that can happen? Okay.
Union withdraw. Billy, now you have six months. Because if
the vote's no on election day, the Union can't come back for a
year. Now Billy has a year to work on things. So how long do
you want him to have? That's your choice. And it actually,
you know, oftentimes you will go to the Union and say, we want
you out. We don't want to be -- give us -- we wanted to have
one shot with Billy. Give us six months. You know, withdraw
the petition.

You can't do it. 1In Portland, Oregon, Ricardo and I had a
client where the employees went to the government, the local
NLRB office, and said we want you to withdraw the petition.
They said who are you? Oh, we're the ones that, you know,
signed the authorization cards for Local 99. And they said
well, where is the Local 99 president? They said you are not
the Union. They're telling you now you have control. You have
-- you can control your fate, your destiny, your wages, your

benefits, your overtime, everything. Call the government and
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ask them. Right? There are government agents that will take
your call and ask them, are we the Union as employees? 1If I
wanted to withdraw the petitior, if I got enough signatures,
could we do it? They're going to tell you no. Only the Union
president can. That's it.

So even i1f you ask them to withdraw it, look, let's give
Billy six mornths. See what they say? They may say yes. But
if they say no, ther you're also stuck. Do you have a voice?
You may think you do. Test it. Push it. See if there -- you
know, they can put their money where their month is.

It's up tc you, right? That's something that you have to
decide for ycurself each and every one of you.

So anyway, I have to get you guys back to work. But
please continue asking the tough questions and Ricardo and =
will be here. Thank you, all, very much.

UNIDENTIFI=D SPEAKER: Thank you.

(Recording concludes)
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